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The Honorable Thomas E. Perez 
Secretary 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

February 24, 2014 

Re: Department of Labor's Fiduciary Duty Rule 

Dear Secretary Perez: 

Better Markets1 is writing to address issues raised by 30 members of the New 
Democrat Coalition ("NDC") in a letter to you dated January 13, 2014 ("Letter"). The Letter 
focuses on the long-overdue, much-needed fiduciary duty rule that the Department of 
Labor ("DOL") intends to re-propose later this year. That rule will update and expand, for 
the first time in 39 years (since 1975), the definition of the term "fiduciary'' under the 
Employee Retirement Income Security Act of 1974 ("ERISA"). 

Rhetoric, spin, and self-interest aside, the choice here is simple: Clearly prohibit 
conflicts of interest to ensure retirees and workers receive investment advice that is in 
their best interest, or fail to do so. That is what a fiduciary duty would require: acting in 
the best interest of the client. Those who oppose such a duty are arguing, in essence, for 
financial advisers to have a right to profit from egregious conflicts of interest with their 
clients and a right not to disclose those conflicts. That is wrong and obviously so. 

That is why the DOL must adopt a clear, strong fiduciary duty rule: to protect 
millions of American workers and retirees from the hidden and undisclosed conflicts of 
interest that corrupt and taint the investment advice provided by too many financial 
advisers who are not required to act in the best interests of their customers. Those 
conflicts enrich advisers at the expense ofretirees who are sold poor-performing 
investments that they can ill-afford and that, too often, impoverish them in retirement. 

Unfortunately, the Letter urges the DOL to adopt a grossly inadequate approach and 
it echoes a number of meritless arguments that industry opponents have been making for 
years. Although couched in seemingly reasonable terms, these arguments are really 
designed to dilute, delay, and, if possible, defeat any fiduciary duty rule the DOL ultimately 
issues, no matter how reasonable, appropriate, and, indeed, necessary. Moreover, 

Better Markets, Inc. ("Better Markets") is a nonprofit organization based in Washington, DC, that 
promotes the public interest in the capital and commodity markets. It advocates for greater 
transparency, accountability, and oversight in our financial system through a variety of activities, 
including regulatory comment, public advocacy, litigation, and independent research. 
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opponents' arguments, as we detail below, are not based on sound logic, policy, or data. 
The DOL should not be swayed by such arguments, and it should remain firm in its resolve 
to issue as soon as possible a clear, strong fiduciary duty rule that eliminates conflicts of 
interest that enable too many to prey on and mislead unsuspecting retirees and workers. 

A new and strom=er fiduciary dut;y rule that will better protect retirees is critically 
important. 

Among the most basic and self-evident truths in financial regulation is that all 
investors deserve honest, unconflicted investment advice-advice that serves their best 
interest, not that of the broker, adviser, or anyone else. This principle applies above all to 
retirees, who are often highly focused on and legitimately concerned about their retirement 
needs; particularly vulnerable to unscrupulous sales tactics and confusing legal terms; and, 
most importantly, poorly positioned to recover financially if they suffer losses in their 
retirement accounts. 

Adopting a clear, strong fiduciary standard is now more important than ever 
because the retirement landscape has changed so dramatically over the last four decades: 

o The sheer number of workers and retirees who will be affected by the DO L's 
fiduciary duty rule is skyrocketing as millions more of the baby-boom generation 
enter their retirement years. 

o Workers and retirees increasingly must rely on their own investment decisions, as 
defined contribution plans and individual retirement accounts ("IRAs") have largely 
replaced the traditional employer defined benefit plans that were professionally 
managed on behalf of the employees. 

o The financial products available to workers and retirees have become more varied 
and complex; 

o The relationships between various industry participants, where many conflicts of 
interest arise, have become more complex and difficult to discern and understand, 
even for sophisticated investors. 

o And, retirees are still trying to recover from the financial crisis of 2008, which 
sidelined countless senior workers prematurely, slashed home values, and inflicted 
investment losses that millions of Americans have yet to recoup. 

For all of the foregoing reasons, the DOL is to be commended for recognizing the 
need to update its fiduciary duty rule, to expand its scope, and to adequately protect our 
current and future retirees from conflicts of interests that drain their savings and threaten 
their retirements. 
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The brokerage industry's primary objective is to maintain the status quo: to not 
have to act in their customers' best interests. but to let those customers believe that 
their advisers do have to act in their best interests. 

Notwithstanding all of the compelling justifications for a clear fiduciary standard 
that applies widely to those who advise retirement plans and beneficiaries, some are intent 
on narrowing and diluting the fiduciary standard as much as possible. However, the debate 
over the details of any new DOL rule should not obscure what is really driving the 
opposition to a strong fiduciary standard: Some sectors in the financial services industry 
are fighting to preserve their ability to profit inappropriately from the vast amounts of 
money now held by the baby boom generation of retirees. Those financial advisers want to 
continue recommending and selling proprietary products and other investments that 
enrich them with very high (and almost always undisclosed) fees but perform poorly for 
their clients. 

In essence, they are asking for the right to maintain the current system where they 
have undisclosed conflicts of interest that result in their customers being unaware, at best, 
or misled, at worst, that the adviser has no conflicts and is, indeed, legally obligated to act 
in their best interests. 

The financial stakes are enormous. As of 2013, defined contribution plans and IRAs 
together held almost $12 trillion in assets.2 Moreover, the rollover rate from 401(k) plans 
to IRAs and other vehicles represents a huge outflow of funds and a rich opportunity for 
consultants to render advice and collect fees. By one estimate, the annual rollover market 
will reach $600 billion next year alone.3 

The human stakes are equally enormous. With so few employer guaranteed 
retirement plans remaining, almost all retirees are on their own and have to rely on their 
own savings and investments when they retire. Those savings and investments are all that 
stand between them and poverty. Thus, their standard of living and quality of life in 
retirement is what is at stake when taking about whether they get unconflicted advice or 
whether they are going to be allowed to be misled regarding advisory responsibilities. 

Arguments opposing the DO L's adoption of an appropriately clear, strong fiduciary 
conflicts of interest rule must be viewed with these stakes foremost in mind. 

Meaninlrtul reimlation of financial advisors must go well beyond eliminating 
"confusion" and include affirmative nrotections for investors. 

Opponents of a clear fiduciary standard initially argued that the fiduciary duty 
should not be broadly imposed unless and until it was shown that investors were 
"confused" about the different standards of care that brokers-dealers and investment 

2 

3 

Investment Company Institute, Retirement Assets Total $21.9 Trillion in Third Quarter 2013, 
http:/fwww.ici.org/research/stats/retirement/ret 13 q3. at Table 2 (last visited Feb. 19, 2014). 
BlackRock, Retirement Account Rollover and Conversions, https: //www2.blackrock.com /us/financial
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19,2014). 
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advisers owed to their clients. This argument quickly collapsed after it became abundantly 
clear, through repeated studies, that investors were indeed profoundly confused about 
those different duties. 

Opponents of the fiduciary standard have now retreated to the position that the 
primary goal of any new regulation should merely be eliminating investor confusion, rather 
than changing the substantive standards to eliminate the influence of conflicts of interest. 
The Letter appears to embrace this minimalist industry approach by suggesting that 
"reducing confusion" should at least be on a par with protecting investors as the DOL 
coordinates with other regulators. 

This argument is part of an effort to replace a substantive regulatory protection to 
eliminate conflicts of interest with a mere investor education campaign that might alert 
investors to the fact that their advisers are allowed to have conflicts of interest. Educating 
investors and eliminating confusion are unquestionably worthy goals, but such measures 
are grossly inadequate to address the rampant victimization of retirees, which springs 
directly from the substantive conflicts of interest. 

Protecting workers and retirees from conflicted advice that generates huge fees for 
advisers while draining retirement savings will entail much more than "education" about 
their advisers' conflicts. It will require affirmatively protecting those investors from 
conflicts of interest, regardless of whether they understand the fine legal distinctions 
inherent in various standards of care, i.e., certain advisers have a fiduciary duty and offer 
unconflicted advice while others have no such duty and have conflicts of interest. That 
substantive protection must take the form of a broadly applicable, clear fiduciary duty that, 
among other things, requires any person dispensing advice to act first and foremost in the 
best interests of their clients at all times. 

This would align the advisers' responsibilities with what their clients almost always 
already believe, often because they are misled into believing it or because they are 
confused. After all, who would knowingly make a fully informed decision to take advice on 
such a crucially important topic like retirement security from someone who does not have 
to act in your best interest and, indeed, can act in his own interests to your detriment? The 
answer is that no one would. 

In short, simply informing retirees that they are at risk of exploitation is no 
substitute for prohibiting that exploitation in the first instance. The former approach is no 
more than the caveat emptor philosophy that was discredited in financial regulation a 
century ago. It is long past time to eliminate the conflicts of interest that have victimized 
too many seniors for too long. 

The protections set forth in the DO L's new rule must not be diluted in the name of 
preserving access to financial advice. 

One of the "core concerns" identified in the Letter is that protecting plan 
participants from unfair and deceptive practices "should be done in a way that does not 
limit access to investment education and information." Letter at 1. More specifically, the 
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Letter cautions that the DO L's original rule proposal (now being revised) "could have 
significantly restricted the availability of investment help to low- and middle-income 
individuals and small businesses." Letter at 1. 

This argument is profoundly wrong on several grounds. First, it is not supported by 
any credible empirical evidence. Its proponents claim that imposing a clear fiduciary 
standard will actually hurt the very investors it is intended to help by depriving them of 
any financial advice, conflicted or otherwise. Reduced to its bare bones, the contention is 
that unless financial advisers can retain their ability to put their economic interests above 
their clients' and retain their right not to disclose their conflicts of interest to their clients, 
they will refuse to do business with them at all. 

The Letter cites no support for this scenario, and we do not believe that reliable 
evidence exists to legitimize the claim. It is true that a study issued by Oliver Wyman, Inc. 
in April of 2011 drew the alarming conclusion that if IRAs were subjected to the fiduciary 
duty rule, millions of IRA investors would lose access to advisory services from their 
brokerage firms. However, that study was commissioned by twelve financial firms who 
have an enormous economic interest in continuing to put their interests over their clients' 
and to continue not to disclose their egregious conflicts. Moreover, as is all too common, 
the industry has failed to publicly disclose all of the data underlying the study, even despite 
repeated DOL requests. Such reluctance to disclose such data is clear evidence that the 
study is seriously flawed. It should be disregarded as a biased, conflicted, industry
purchased study and given no weight. 

On the other hand, there is evidence that shows that the imposition of a fiduciary 
duty on brokerage firms will not in fact cause them to abandon their clients. For example, 
one study demonstrates that the application of a fiduciary duty to broker-dealers has little, 
if any, effect on the availability of investment advice to clients, including those with 
moderate levels of income or assets.4 That, of course, makes sense: just because a business 
cannot extract excessive profits due to undisclosed conflicts does not mean they will not 
"settle for" making reasonable compensation for providing unconflicted advice. 

That is all the more clear when one recognizes the obvious: if brokers with fiduciary 
duties abandon their clients there is little doubt that other sectors of the financial 
industry-most notably the investment advisers who have operated successfully for 
decades with a fiduciary duty-would fill whatever void appeared. 

History confirms the point. Since the inception of financial regulation in the United 
States, bankers, broker-dealers, and other members of the financial services industry have 
issued dire warnings that regulation will choke the life out of our financial markets, 
financial products, and, indeed, consumers of those products. Yet the industry has not only 
adapted to new regulations again and again, but has thrived in the process. Moreover, 
whenever profitable opportunities arise (for example if brokers refuse to provide their 
clients with unconflicted advice), then other market participants enter the market, fill the 

4 Michael Finke & Thomas Langdon, The Impact of the Broker-Dealer Fiduciary Standard on Financial Advice 
(Mar. 9, 2012), http: //ssrn.com/abstract=2019090. 
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otherwise unmet need and make the profits. Entry has been a hallmark of our financial 
markets from the beginning and there is every reason to expect that would happen here. 
Lastly, protecting and prioritizing the interests of customers is likely to restore investors' 
faith and actually increase business to all advisers. 

In short, there is no convincing argument or evidence to prove that financial 
advisers and consultants will be unable to adapt to the modestly increased responsibilities 
created by the fiduciary standard or that they will elect to ignore any retirees who need 
financial advice-especially given the vast sums of money to be made even if they are 
required to act in their clients' best interests. And, if this happens for the first time in 
history, there can be little doubt that other market participants would be only too happy to 
provide the unconflicted advice and accept the appropriate reasonable compensation for 
that advice. 

Coordination is good and ongoing. but identical standards are not intended or 
desirable. 

Another argument in the Letter is that "there needs to be coordination with other 
regulators to ensure that all regulatory efforts with respect to fiduciary standards work 
together in a way that serves retirement savers effectively." Letter at 2. As a general 
proposition, consultation between regulators is to be encouraged, but the statement in the 
Letter raises a number of concerns. For example, the call for "coordination" can also be 
used as a tactic to delay or weaken an anticipated regulatory proposal, and the DOL must 
guard against such efforts. 

In this case, the public record makes abundantly clear that the DOL has consulted 
extensively and appropriately with other regulators, including the Securities and Exchange 
Commission ("SEC") and the Commodity Futures Trading Commission ("CFTC"), to ensure 
that standards do not undermine effective regulation of those who advise retirees. This 
coordination has encompassed not only regulatory issues, but also enforcement matters, 
and it has taken the form of dialogue, meetings, and even memoranda of understanding. 
The DOL should be commended for these efforts. Frankly, the DOL has gone above and 
beyond all reasonable efforts. 

What the DOL must not do is slow its rulemaking process and wait for another 
agency, such as the SEC, to act before adopting its own fiduciary duty rule and discharging 
its duty under the law. It must not be overlooked that the DOL and the SEC are governed 
by different laws for different reasons. Both must follow the law and do what is necessary 
to implement the law applicable to them. Neither should be held hostage to what the other 
is doing. Such an approach will likely result in a long and potentially indefinite delay, 
which may well result in retirees suffering at the hands of their advisers needlessly. 

With respect to the DOL, its statutory mandate is unique and clear. Since 197 4, 
ERISA has expressly provided that those who render investment advice to retirement plans 
for compensation are fiduciaries, and the DOL must apply and administer this 
congressionally mandated standard. In addition, the scope of the fiduciary standard under 
ERISA is broader than it is in the securities context, as it applies not only to securities but to 
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intended to protect a uniquely important and vulnerable class of investor: workers who 
are saving for retirement, and retirees who must manage assets to last throughout 
retirement. Nowhere is the application of a strong and broad fiduciary duty more 
important. 

However, even if these special, compelling circumstances did not apply, the DOL 
could and should strive to adopt a new fiduciary rule that protects workers and retirees, 
regardless of whether or not it harmonizes with any fiduciary standard that the SEC or any 
other agency may someday issue. Compromising or weakening regulatory protections in 
the interest of regulatory uniformity is bad policy when different laws expressly require 
different actions for important public policy reasons. All investors, including retirees, 
deserve the best and most protective standards, whenever and wherever possible, and 
particularly when required by law. 

Dialogue is constructive. provided that regulators en1:age with interested parties on 
both sides of an issue. 

The Letter closes with a request that before you send any rule proposal to the OMB, 
you engage in a dialogue with members of the NDC. No one can quarrel with the invitation 
to engage in dialogue. That is a healthy part of the regulatory and rulemaking process. But 
it can have a profoundly negative impact if the dialogue is one-sided, and does not include 
those with contrasting views. A quick review of the comment letters filed at the financial 
regulators show that the industry that benefits the most from the existing conflicts of 
interest overwhelmingly dominates the "dialogue." And as a public interest advocacy 
organization that has engaged on regulatory reform extensively for more than three years 
now, we can attest to the fact that the non-industry, public interest position is too often 
simply drowned out by the industry flood of "dialogue" and self-interested, if not bogus, 
data and studies that enrich them at the expense of workers, investors, and retirees. 

We therefore encourage you to engage not only with the policy makers and interest 
groups that seek to limit or dilute reforms, however well-meaning or intended, but equally 
with those who seek to ensure that the investing public-and in this instance the especially 
vulnerable segment of the investing public represented by retirees-receive a clear, strong, 
and protective fiduciary duty from the DOL. 
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CONCLUSION 

We hope these comments are helpful as the DOL moves forward with a reproposal 
ofits fiduciary duty rule. 

Dennis M. Kelleher 
President & CEO 
Better Markets, Inc~ 
dkelleher@bettermarkets.com 

Stephen W. Hall 
Securities Specialist 
B'etter Markets, Inc~ 
shall@bettermarkets.com 

CC: Assistant Secretary of Labor Phyllis C. Borzi 
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