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fuly 31, 2017

Department of Treasury
Attn: Review of Regulations
1500 Pennsylvania Avenue, NW
Washington, DC 20220

Re: Request for Information, 82 Fed. Reg.27217 (fun. 14, 20L7)

Ladies and Gentlemen:

Better Markets, Inc.1 appreciates the opportunityto comment on the above-captioned
request for information ("Request") in connection with the implementation by the
Department of the Treasury ["Department") of Executive Order L377 t ("Order").

In this comment letter, we decline the invitation to identify any rules that might serve
as targets for possible elimination or modification in accordance with the rampantly de-
regulatory goals of the Order. Instead, we focus on the fundamentally ill-conceived and
plainly illegal nature of Executive Order 1377L, on which the Request is ultimately based,
and we urge the Department to suspend the Request and all other steps aimed at
implementing the Order pending the outcome of a well-founded legal challenge filed in the
United States District Court for the District of Columbia.

INTRODUCTION AND SUMMARY

Executive Order L377L violates the Constitution, dozens of organic statutes
delegating rulemaking authority to federal agencies, and bedrock principles of
administrative law enshrined in the Administrative Procedure Act ["APA"). It also
represents deeply counterproductive public policy, as it will result in the nullification of
valuable rules, and it will block or slow to a crawl the promulgation of new rules that are
essential for sustaining and improving the health, safety, and prosperity of the American
public.

Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of the
2008 financial crisis to promote the public interest in the financial markets, support the financial
reform of Wall Street, and make our financial system work for all Americans again. Better Markets
works with allies-including many in finance-to promote pro-marke! pro-business, and pro-growth
policies that help build a stronger, safer financial system, one that protects and promotes Americans'
jobs, savings, retirements, and more.
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Because Executive Order L377L is so deeply flawed and injurious to the public
interest, it was almost immediately challenged in court.z At the heart of the challenge is the
bedrock legal principle that it is for Congress to decide whether and how an agency considers
costs in the rulemaking process. Executive Order L377L impermissibly attempts to override
and ignore such Congressional directives and policy-based decisions. The Order therefore
violates multiple provisions of the Constitution, seeking to usurp legislative authority and to
rewrite multiple statutes delegating rulemaking authority to agencies. Moreover, it forces
agencies to violate the APA's bar against arbitrary and capricious rulemaking as it exalts the
cost of rules over all other considerations and to the exclusion of benefits-the epitome of
irrationality. The plaintiff is seeking declaratory and injunctive relief that, if granted, will
nullify the 0rder.

In terms of practical impact, Executive Order t377! promises to usher in a new era
of unmitigated threats to the health, safety, and overall well-being of the American people.
It also threatens to weaken the regulatory framework that helps prevent fraud, abuse, and
recklessness in our financial system, leading to economic calamity and crisis. The Order
clearly applies to the Department, a major financial regulator, and furthermore, the
Administration encourages all of the independent regulatory agencies-including the other
financial market regulators-to comply.3 The Order therefore poses a threat not only to the
broad swath of regulations that protect health and safety, but also to the regulatory
framework that maintains the stability and integrity of our financial markets. If the de-
regulatory requirements of Executive Order I377L do indeed take hold at the financial
regulatory agencies, then we face avery real threat of returning our markets to the days of
unbridled recklessness, dangerous instability, and widespread fraud and abuse. And if that
de-regulatory trend remains unchecked, the ultimate outcome will be another financial
crisis, with devastating consequences.

In light of the multiple legal infirmities in Executive Order L377L, the harm it will do,
and the already pending legal challenge, the best course of action for the Department and all
agencies subject to the Order would be to immediately suspend any steps-including further
collection of information pursuant to the Request-aimed at implementing or preparing to
implement the Order, pending the resolution of the court challenge. This approach would
conserve agency resources, promote efficiency, comport with the legal authorities that
recognize the propriety of staying agency action pending judicial review, and avoid the

See Am. Compl. for Declaratory and Injunctive Relief, Public Cítizen v. Trump, 1:L7-cv-00253-RDM
(D.D.C. Apr. 2L, 201,7).
Office of Mgmt. & Budget, Exec. Office of the President, M-17-21. Guidance Implementing Executive
Order L3771, Titled "Reducing Regulation and Controlling Regulatory Costs" at 9 [Apr. 4,20'],7)
(hereinafter "OMB Guidance") ["Nevertheless, independent regulatory agencies are encouraged to
identify existing regulations that, if repealed or revised, would achieve cost savings that would fully
offset the costs of significant regulatory actions while continuing to meet the agency's statutory
obligations"); see also Office of Mgmt. & Budget, Exec. Office of the Presiden! M-17-23, Guidance
Implementing Executive Order 73777, Titled "Reducing Regulation and Controlling Regulatory Costs"
at 2 ([Apr. 28,2017) ("While independent regulatory agencies are not subject to EO 13777, they are
still encouraged to comply."J.
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harmful impact that implementation of the Order in the rulemaking process would inflict on
the public.

INTRODUCTION AND BACKGROUND

On fanuary 30,2017,the President signed Executive Order t377l,which dramatically
limits the promulgation of new rules and threatens the repeal of countless existing rules, all
without regard for the enormous benefits they confer. The Order directs agencies to repeal
two regulations for each new regulation issued and to offset the incremental cost of a new
rule by eliminating existing costs associated with at least two prior regulations.a It also
directs agencies to ensure that its regulations for the fiscal year 20t7 have a net zero cost.s
These requirements apply regardless of the extent to which they wipe out substantial
benefits conferred by the regulations to be rescinded, or the extent to which they deprive
society of the benefits that a newly proposed rule will provide.

On April 5, 2017 , the Office of Budget Management ["OMB") issued guidance which
detailed how Executive Order t377I was to be implemented, even directing agencies to
ignore the potential cost savings of a regulation if the agency had previously considered
those savings as a benefit.6 On February 24, 2017, the President issued Executive Order
L3777, which requires agencies to convene a regulatory reform task force to assist in the
implementation of Executive Order 7377L. And on fune L4, 2017, the Department issued
this Review, which requested public input about specific Treasury regulations that can be
"modified or eliminated in order to reduce burdens."T

Executive Order 13771is part of a wave of deregulatory executive memoranda and
orders issued since the new Administration assumed office.B For example, just in the realm
of financial regulation, the Administration has ordered (1) a review of the FDIC's orderly
liquidation authority, a Dodd-Frank Act reform that prevents the contagious effects of a
large-bank collapse without the need for a taxpayer bailout;e (2) a review of the Financial
Stability Oversight Council's authority to designate systemically important financial
institutions, a Dodd-Frank Act reform that prevents non-bank financial institutions from

Reducing Regulation and Controlling Regulatory Costs, Exec. Order No. L3,771,82 Fed. Reg. 9339 [Feb.
3 2017)
rd.

OMB Guidance at 9.
Review of Regulations, 82 Fed. Reg.27217 [fun. 1-4, 2017) ["Review").
See, e.9., Reducing Regulation and Controlling Regulatory Costs, Exec. Order No. 13,771,82 Fed. Reg.
9339 [Feb. 3 20L7); Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the
"Waters of the United States" Rule, Exec. Order No. L3778,82FR1,2497 (Feb.28,2017).
Executive Office of the President Presidential Memorandum for the Secretary of the Treasury on the
Orderly Liquidation Authority [Apr. 2L, 2017).
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threatening our financial system;10 and [3) a review of all financial regulations by the
Secretary of the Treasury.ll

Order 1377I is almost certainly one of the most dangerous examples in this trend, as
it applies to all executive branch agencies and will have the most crippling effect on the
regulatory process. Indeed, it threatens not only to halt the promulgation of important new
regulations, but also to nullify many existing regulations that provide important public
safeguards.

This de-regulatory effort is profoundly misguided, since the facts show that federal
regulations confer enormous benefits that far outweigh their comparatively modest costs.12
For example, OMB estimates that between 200L and20L4, federal regulations generated an
aggregate benefit of between $261 billion and $981 billion yet imposed costs of only between
$68 and $103 billion.ts

COMMENTS

I. The Order is unlawful.

Executive Order I377I violates the Constitution, innumerable statutes delegating
rulemaking authority to agencies, and the prohibition against arbitrary and capricious
rulemaking set forth in the APA. All of these legal defects in the Order are detailed in the
lawsuit filed by Public Citizen seeking to enjoin implementation of the Order.la

A. The Order violates at least two clauses of the Constitution.

Congress makes the laws, and the President executes them.ls Executive Order 1377L
violates this bedrock constitutional principle. The Order usurps the role of Congress and its
authority to make law and abdicates the President's duty to faithfully execute the law. These
violations render the Order unconstitutional.

10

11

1,2

Executive Office of the President, Presidential Memorandum for the Secretary of the Treasury on the
Financial Stability Oversight Council (Apr. 21, 2017);
Core Principles for Regulating the United States Financial System, Exec. Order No.13,772, 82 FR 9965
[Feb.3 2017).
To the extent it is appropriate to periodically review rules to assess their effectiveness, that process
has already been initiated. See Improving Regulation and Regulatory Review, Exec. Order No. 13563,
76 FR 3821 [Jan. L8,20L1). 0f course, as it must, Executive Order 13563 requires a balanced
assessment of existing rules, requiring an identification of rules that need to be enhanced,
strengthened or supplemented, not just those that may warrant elimination. Executive Order 13771
is devoid ofany such balance.
Office of Mgmt. & Budget, Exec. Office of the President, 2015 Report to Congress on the Benefits and
Costs of Federal Regulations and Agency Compliance with the Unfunded Mandates Reform Act [2015J.
[stating'A significant majority of rules have net benefits. Some rules are anticipated to produce far
higher net benefits than others. . . .").
See, e.9., Mot. for Summ. 1., Public Ci.tizen v. Trump, 1:17-cv-00253-RDM [D.D.C. May 5, 20IT)
(incorporated by reference as iffully set forth herein).
.See U.S. Const. art. I, 5 1; U.S. Const. art. II, S 3.
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The Constitution gives Congress "all legislative Powers."16 Congress has used its
legislative authority to create countless statutes that describe, often in detail, the factors that
agencies must consider when promulgating regulations. 17

While the President has some authority to control how agencies execute these laws,
there is nothing that gives him the authority to order agencies to rescind two regulations
each time it wishes to promulgate a new regulation. The President has in effect added factors
which are found nowhere among the Congressionally mandated factors agencies must
consider, usurping Congress's legislative authority and claiming this power for himself. As
explained by Public Citizen-

No statute allows a regulatory agency to withhold a new rule unless its costs
are offset by repeal of existing rules. No statute gives the President power to
condition an agency's congressionally delegated authority to issue a new rule
on the offset of its costs through repeal of other rules.l8 Because the
President has no inherent exclusive authority to direct rulemaking contrary
to congressional commands, the Executive Order violates the doctrine of
separation of powers by assuming legislative authority. 1e

Beyond improperly assuming legislative power, Executive Order L3771also violates
the constitutional duty to "take Care that the Laws be faithfully executed":

And because the Executive Order requires agencies to act contrary to statutory
directives, it also violates the Constitution's directive that the President "take
Care that the Laws be faithfully executed." U.S. Const., art. II, S 3.zo

These constitutional defects mean that it is impossible for an agency to legally follow
the Order, and its implementation should be enjoined.

B. Agencies have an obligation to apply the factors that Congress has
enumerated, and only those factors, when considering regulation.

When promulgating rules, an agency must consider the factors Congress has set forth
in the agency's organic statute.zl Moreover, even where an agency is given broad discretion
when implementing those directives, it still must consider the Congress's goals and intent.z2
No agency can lawfully abandon these statutory obligations, let alone for the sole purpose of
achieving cost savings for the industry it regulates.

76

17

U.S. Const. art. II, $ 3.
Cf. Motor Vehicle Mfrs. Ass'n v. State Farm MuL Auto. Ins. Co.,463IJ.S.29,43 [1983J [holding rhat
reliance on "on factors which Congress had not intended it to consider" was unlawful).
Mot. For Summ. I. at 10, Publíc Citizen v. Trump,").:'J.7-cv-00253-RDM [D.D.C. May 5, 2017).
Id. at22.
rd.

See Whítman v. Am. Trucking Associations, 53L U.S. at 47L (2001) (holding that the Clean Air Act did
not allow the Environmental Protection Agency consider cost when promulgating regulationsJ.
Sec'y of Agric. v. Cent. Roig Ref. Co.,338 U.S. 604, 611 (1950J.
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Specifically with respect to economic or cost-benefit analysis, Congress decides
whether and how an agency must consider costs and benefits in the rulemaking process,
sometimes forbidding cost as a factor and sometimes requiring it. This principle applies
equally in the realm of financial regulation, where Congress rarely requires cost-benefit
analysis, instead from time to time calling upon agencies simply to "consider" various
specific economic factors. See, e.9., 15 U.S.C. S 7Bc(0 (merely requires the SEC, after
considering "the public interest" and the "protection of investors," "to consider . . . whether
the action will promote efficiencf competition, and capital formation"). And far from
imposing rigid requirements on an agency, the Congressional duty to consider factors affords
an agency considerable discretion do what is necessary in light of the agency's primary
mission.23

Recent case law from the D.C. Circuit confirms these points. ln Investrnent Company
Institute v. CFTC,2a the D.C. Circuit upheld the Commodity Futures Trading Commission's
["CFTC") economic analysis for its rule requiring investment companies engaged in
significant commodities trading to register as commodity pool operators. The court
observed that Congress decides what level of analysis an agency must conduct: "Where
Congress has required 'rigorous, quantitative economic analysis,' it has made that
requirement clear in the agency's statute, but it imposed no such requirement fin the
Commodity Exchange Act]." The court further found that the agency had been faithful to the
text of the Commodity Exchange Act, which requires that the CFTC "consider" costs and
benefits in light of certain factors.

ln Nat'l Ass'n of Mfrs. v. SEC,25 the D.C. Circuit upheld the SEC's economic analysis for
its rule requiring public companies to track the origin of, and disclose information about, the
conflict minerals they use. The court wrote that the SEC was bound by what Congress had
mandated-in that case, something well short of an exhaustive quantitative analysis. The
court further noted thaf especially where Congress has mandated a rule, the SEC is entitled
to rely on Congressional judgments that certain costs are necessary to further its policy goals,
and the SEC may not upset those judgments. The Court identified two additional reasons
why agencies like the CFTC and the SEC cannot be ruled by a slavish adherence to economic
analysis: It forces them to make an "apples-to-bricks" comparison whenever benefits such
as peace and securify cannot be framed in terms of dollars and cents, and it forces them to
second-guess the judgments that Congress has already made about the costs and benefits of
regulatio¡.26

Sec'y of Agriculture v. Cent. Roig Refining Co.,338 U.S. 604, 6L1-LZ [1950J ["Congress did not think it
was feasible to bind the Secretary as to the part his 'consideration' of these three factors should play
in his final judgment-what weight each should be given, or whether in a particular situation all three
factors must play a quantitative share in his computation.").
720 F.3d370,379 [D.C. Cir. 201,3).
800 F.3d 518 (D.C. Cir.201,4),
Nat'l Ass'n of Mfrs.,800 F.3d at 552.
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The Order flies in the face of Congress's statutory directives governing agency
rulemaking as well as established legal precedents further defining the duties of the
executive branch in the rulemaking process.

C. The APA prohibits the implementation of Executive Order L3771.

The approach to rulemaking forced upon agencies by Executive Order 73771is not
only unconstitutional and unlawful, but also inherently irrational. It forces agencies to
engage in arbitrary and capricious rulemaking by mandating that in every instance, they
consider costs above all other factors, including benefits. This approach is antithetical to the
very purpose of regulation: conferring benefits by safeguarding the public from threats to
health and safety, environmental protection, social justice, and financial stability.

The Order violates both the letter and spirit of the APA and its requirement that
agencies perform reasoned decision making. The APA forbids agency actions that are
arbitrary and capricious by requiring that agencies engage in "reasoned decision making."zz
And agency actions that are not the product of such "reasoned decision making" are, by
definition, arbitrary and capricious.z8 This requirement applies not only to the promulgation
of new rules but to the repeal of existing ones.2e

The Supreme Court has made clear that an agency decision is inadequately reasoned
"if the agency has relied on factors which Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem, [or] offered an explanation for its
decision that runs counter to the evidence before the agency. ."30 This test requires
agencies to take into account factors that Congress has deemed appropriate while avoiding
factors that Congress has not given the agency permission to consider.3l

Executive Order L3771, directly conflicts with both of these basic requirements of
rational rulemaking by forcing agencies invariably to give cost paramount weight even when
Congress has not so provided, and by subordinating the importance of other factors that
Congress has expressly directed an agency to consider in the rulemaking process.

II. The Qrder is not only illegal: it will have devastating effects.

If Executive Order I377L survives the pending legal challenge and goes into full effect,
it will inflict enormous harm by severely inhibiting the adoption of new regulations
necessary to meet ever-evolving challenges in the areas of health and safety, environmental
protection, social justice, and financial regulation. Even where new rules are adopted, they
will come at the expense of existing rules and the many valuable protections they provide.

See Michigan v. EPA,135 S. Ct. 2699,2706 (2015).
See Pharm. Research & Mfrs. of Am. v. FTC,790 F.3d L98, 209 (D.C. Cir. 2015) ["The touchstone of
arbitrary and capricious review is reasoned decisionmaking.").
See, Motor Vehicle Mfrs. Ass'n of U.5., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983).
Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983J.
See National Assocíation of Home Builders v. Defenders of Wildlife,551 U.S. 644,658 (2007)
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This de-regulatory approach would be especially harmful in the realm of financial
regulation, where it would leave our entire financial system and economy much more
vulnerable to instability and collapse. We need look no further than the 2008 financial crisis
for a stark and compelling reminder of the perils of de-regulation. By conservative estimates,
the crisis will cost at least $20 trillion in lost productivity.3Z As result of the crisis, the
unemployment rate surged rose to L7.5o/o, representing tens of millions of lost jobs; 15
million homes were thrown into foreclosure; and trillions of dollars in retirement savings
were destroyed.33 American families lost $19 trillion in wealth in less than two years and
they have yet to fully recover.3+

The consensus now is that the financial reforms adopted after the 2008 crisis
stabilized and strengthened our financial markets and created the conditions for sustained
economic growth and prosperity. Preventing the completion of those reforms, unraveling
those reforms already in place, and depriving the financial regulators of the ability to meet
new challenges is precisely the wrong approach. It will re-create an environment in which
fraud and abuse thrive, risk-taking and short term profitability once again become the
guiding lights for financial institutions, and investors lose confidence as our markets revert
to a state marked by predatory conduct and instability. The resulting conditions will do far
more harm to economic growth, prosperity, and the overall quality of life than the collective
cost of any set of regulations.

III. The Treasury Department should suspend all activities aimed at implementing
the Order pendingthe outcome of the ongoing legal challenge.

In the pending legal challenge to Executive Order 1377t, Public Citizen seeks a
declaration that the Order is unconstitutional, unlawful, and invalid, and it asks the court to
permanently enjoin the defendant agencies from complying with it.ls If Public Citizen
prevails, then the Order will be nullified and the review process that it inspired will be
unnecessary. That is the likely outcome, and therefore, the most appropriate course of action
would be for the Department to suspend any further effort to implement Executive Order
L377L at least until the court challenge is resolved.

The Department has the discretion to determine how best to proceed under the broad
strictures of Executive Order t3771, and delaying further expenditure of agency resources
pending the outcome of a legal challenge that might well obviate the need ever to comply
with the Order would be a sensible and prudent exercise of that discretion. Such a self-
imposed stay on the process of implementing Executive Order L377L pending judicial review
also finds support in the law. For example, the APA expressly allows agencies to postpone

Better Markets, The Cost of Crisis, $20 Trillion and Counting (July, 201,5), available at
https://www.bettermarkets.com/sites/default/fil esf Bettero/o?OMarkets%20-
o/o2 0 C o st0/o 2 0 o f o/o 2 O theo/o2 0 C ri s i s. p d f.

rd.

Id,
Am. Compl. for Declaratory and Injunctive Relief at 48, Public Citizen v. Trump, l:17-cv-00253-RDM
[D.D.C. Apr. 21., 20L7).
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an action that is under judicial review.36 Section 705 provides that "When an agency finds
that justice so requires, it may postpone the effective date of action taken by it, pending
judicial review." Governing that determination are factors that largely parallel the
requirements for issuance of an injunction, including the likelihood of success, irreparable
harm, and above all, the public interest.3T

Here, those factors are clearly present. For example, Public Citizen has a substantial
likelihood of success. There is overwhelming evidence that the Order is unlawful and the
court is likely to rule in the plaintiffs favor. Second, the public interest would clearly be well-
served if the Department and other agencies were to forestall compliance with its profoundly
harmful regulatory requirements. In short, the Department should postpone this Review
until the court has decided the legality of Executive Order t377L. It should not waste
precious agency resources conducting a review that will ultimately be unnecessary.

CONCTUSION

Thank you for the opportunity to submit our views.

Sincerely, L

36

37

Dennis M. Kelleher
President & CEO

Stephen W. Hall
Legal Director & Securities Specialist

Better Markets, Inc.
1825 K Street, NW
Suite 1080
Washington, DC 20006
(202) 618-6464

dkelleher(ôbettermarket.com
shall (ô bettermarkets.com
www. b ettermarkets. co m

See 5 U.S.C. S 705 (2012J.
R.J. Reynolds Tobacco Co. v. II.S. Food & Drug Admin., 823 F. Supp. 2d 36,43 n.14 (D.D.C. 20LI); see also
Affinf$ Healthcare Servs.,lnc. v. Sebelius, 720 F.Supp.2d L2, 15 n. 4 (D.D.C.2010) f"Motions to stay
agency action pursuant to these provisions are reviewed under the same standards used to evaluate
requests for interim injunctive relief.").


