
 

 

 
 
August 9, 2017 
 
The Honorable Steven Mnuchin 
Secretary of the Treasury 
U.S. Department of the Treasury 
1500 Pennsylvania Avenue NW 
Washington, DC 20500 
 
Dear Secretary Mnuchin: 
 

Better Markets1 appreciates the opportunity to participate in the Department of the Treasury’s 
(Department’s) ongoing discussions regarding the President’s upcoming Executive Order Report on the Asset 
Management and Insurance industries. As in past discussions with your staff, we provide in this letter and in the 
documents attached additional information on our perspective regarding these important issues; we address them 
here in the order in which they were presented in the Treasury Department’s July 28, 2017 invitation that requested 
our participation in today’s meeting. 

 
Reporting and Disclosure Requirements 

 
As the Department knows, securities regulation is at its core a disclosure regime. Its bedrock premise is that 

reporting companies must disclose publicly and in a timely fashion all material information investors needs to make 
informed decisions. Our securities laws and the rules by which we administer them have been built on that 
foundation, thereby bringing to life the mission of the Securities and Exchange Commission (SEC) to protect 
investors.    

 
Requiring public companies to disclose material information allows investors to inform and protect 

themselves, and makes our capital markets the most transparent, liquid and resilient in the world.  This is the 
wellspring for investor confidence and trust.  If our public equity markets are going to continue to play their part in 
capital formation, investors must believe that their interests are paramount and that they are able to make 
informed investment decisions.  That is what is at stake when talking about the disclosure regime that the SEC 
enacts and polices.   

 
Lately, there has been too much talk about an excess of disclosure to investors.  In fact, disclosure is 

beginning to be described more as a burden than a benefit of our capital markets.  This is misguided and 
counterproductive.  As faith, confidence, and trust in our markets decrease, those markets will become less liquid 
and their role in the capital formation process will decrease.  That is bad for the markets, investors, companies, and 
our country.   

 
For example, the SEC has recently allowed prospective public companies to file their preliminary 

registration materials confidentially.  While there may be some benefits to that, there is also a cost in the amount 
of information investors get and the amount of time they get to consider that information before having to make 

                                                                 
1  Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of the 2008 financial crisis to promote the public 

interest in the financial markets, support financial reform of Wall Street, and make our financial system work for all Americans again. Better Markets 
works with allies— including many in finance—to promote pro-market, pro-business, and pro-growth policies that help build a stronger, safer financial 
system, one that protects and promotes Americans’ jobs, savings, retirements, and more. 
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an investment decision.  In fact, investors may have as few as 14 days to make an investment decision once a 
confidentially-filed company decides to go forward with an offering and its offering statement becomes effective.  
In another example, the SEC recently embarked on a multi-year, misguided effort based on the seemingly ill-
informed notion that investors are overloaded with information. Based on this false premise, last year, the SEC 
proposed to make disclosures more “effective” by permitting public companies to disclose less information.2 This 
proposal was not finalized, but the current Chairman has indicated his interest in completing the initiative. We do 
not believe that would be in the best interests of investors.  The reduction of material facts will reduce market 
transparency and keep investors in the dark about the companies they invest in.  It will only be a matter of time 
before scandals break out based on the lack of disclosure, which will be another blow to investor confidence. 

 
Any changes to the disclosure regime must be viewed through the lens of increasing or decreasing investor 

confidence and the liquidity and capital formation consequences that flows from that. 
 

Shareholder and Investor Rights 
 
Shareholders’ ability to participate in the election of directors of a public company is a fundamental 

corporate suffrage right, and it is also the most effective means by which shareholders can hold accountable the 
management of the companies in which they invest.  Better Markets welcomed the SEC’s proposal that would have 
empowered shareholders in a simple but important way: by requiring companies to use what’s known as the 
Universal Proxy ballot.3  The ballot  would enable shareholders to vote for directors promoted both by the 
management and other shareholders.  Unfortunately, the SEC’s short-term regulatory agenda posted in July 
excluded further movement on the Universal Proxy proposal. The Department should endorse moving forward 
expeditiously on this important initiative.  

 
It is also important for the Commodity Futures Trading Commission (CFTC) and the SEC to put an end to 

clearly abusive practices that are all too common and growing in the electronic trading markets, which inflict harm 
on investors, often in small increments that add up to enormous total losses. Better Markets has previously 

illustrated some of the most damaging predatory high frequency trading (HFT) practices; we believe that strategies 
which would be unambiguously illegal if performed over the course of hours should not be permitted when they 
take place within milliseconds.4 In addition to requiring the registration of automated trading firms and ensuring 
regulator access to algorithm source code, regulators  must take corrective measures to reduce the most egregious 
HFT practices, including ending legalized bribery euphuistically referred to as “maker-taker” practices, banning 

payment for order flow, and eliminating preferential data access.5 
 

 

Money Market Reform 
 
The financial crisis made it painfully clear that money market funds present a serious risk of destabilizing 

runs, which can cripple the functioning of the short-term credit markets and the real economy.  The government’s 
historic 2008 bailout of the then-$3.7 trillion money market fund industry proved that beyond dispute.  We 

supported FSOC’s subsequent recommendations to the SEC for additional reforms in this area, and we supported 

                                                                 
2 https://bettermarkets.com/sites/default/files/CL%20-%20SEC%20%20Business%20and%20Financial%20Disclosure%20Required 

%20by%20Regulation%20S-K%20-%207-21-2016.pdf 
3  https://bettermarkets.com/rulemaking/better-markets-comment-letter-sec-universal-proxy 
4  https://bettermarkets.com/newsroom/better-markets-calls-cftc-act-now-stop-high-frequency-traders-destabilizing-us-markets 
5  https://bettermarkets.com/sites/default/files/CFTC%20-%20CL%20-20Regulation%20Automated%20Trading%20-%206-24-2016.pdf 

https://bettermarkets.com/sites/default/files/CL%20-%20SEC%20-%20Business%20and%20Financial%20Disclosure%20Required%20by%20Regulation%20S-K%20-%207-21-2016.pdf
https://bettermarkets.com/sites/default/files/SEC-%20CL-%20Universal%20Proxy%201-9-2017.pdf
https://bettermarkets.com/sites/default/files/documents/CFTC-%20CL-%20ATS-%2012-11-13.pdf
https://bettermarkets.com/sites/default/files/documents/CFTC-%20CL-%20ATS-%2012-11-13.pdf
https://bettermarkets.com/sites/default/files/CFTC%20-%20CL%20-%20Regulation%20Automated%20Trading%20-%206-24-2016.pdf
https://bettermarkets.com/sites/default/files/CFTC%20-%20CL%20-%20Regulation%20Automated%20Trading%20-%206-24-2016.pdf
https://bettermarkets.com/sites/default/files/FSOC-%20CL-%20MMF%20Recommendations-%202-15-13.pdf
https://bettermarkets.com/sites/default/files/FSOC-%20CL-%20MMF%20Recommendations-%202-15-13.pdf
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the SEC’s subsequent rulemaking, as far as it went.6  However, the current regulatory framework still is not adequate 
to address this risk, requiring additional action by regulators.7   

 
We support further measures, including, for example, a floating NAV for all money market funds, not only 

institutional prime and institutional municipal money market funds.  In addition, establishing a capital buffer can 
provide additional stability and protection against run risk, especially if the fund is allowed to maintain a fixed NAV.   

 
There is virtually no doubt that money market funds continue to pose a serious run risk and that they likely 

will be one of the first triggers of the next financial crash.  Elected officials, regulators and policy makers simply 
must do more to ensure that this risk does not materialize.  

 
SEC Rules, including Market Structure 

 
The SEC recently issued a proposal related to the disclosure of order handling information.  Better Markets 

believes this is an important step by the Commission to increase transparency, improve best execution, stem 
information leakage, and reduce conflicts of interest by requiring certain disclosures of order routing information 
for institutional investors, and improving disclosures for retail investors.  For the SEC to ensure that investors – 
whether institutional or retail – can make informed decisions when selecting broker-dealers, it is necessary for the 
SEC to increase transparency in order routing.  Such information would shed light on whether broker-dealers act in 
the interest of investors, or simply seek additional profits by monetizing client order flow.8 

 
Regulators must have the mission-critical tools and data (and appropriate funding) to better police the 

markets and prevent disruptions, or rapidly react to punish those who manipulate markets at the expense of long-
term investors.  It is in pursuit of this public policy that Better Markets commented on SEC’s Consolidated Audit Trail 
(CAT) proposal, urging the Commission to ensure that control and ownership of the CAT system remain in the hands 
of the regulators who are statutorily charged to protect investors, and requiring the CAT system have state-of-the-
art technologies on par with industry. 9  While the construction of the CAT system isn’t yet complete, the SEC must 
remain vigilant to ensure that the final system is technologically robust and provides appropriate oversight and 
control in the furtherance of the SEC’s mission of investor protection.  

 
Finally, in an era of high speed, automated financial markets, it is essential that market participants have 

systems and protocols in place to reduce the risk of technological breakdowns and failures.  The occurrence of so-
called ”flash crashes,” once a rare event, are now commonplace. These breakdowns not only disrupt markets, they 
erode investor confidence in fair and honest capital markets. It is necessary, as Better Markets argued in a comment 

letter to the Securities and Exchange Commission (SEC) in 2013, to maintain a stable and orderly national market 
system with robust regulation of technological systems.10   

 
Rewarding Irresponsible High Risk and No Risk Compensation Practices Must End 

 
Because executive compensation policies that encouraged short-sighted and high-risk corporate behavior 

were major contributors to the financial crisis, it is necessary for financial regulators to prohibit incentive-based 
compensation arrangements that encourage inappropriate or undue risk-taking, as required by law.  Better Markets 
believes that all Members of the FSOC must implement Section 956 of the Dodd-Frank Wall Street Reform and 

                                                                 
6  https://bettermarkets.com/sites/default/files/FSOC-%20CL-%20MMF%20Recommendations-%202-15-13.pdf 
7  https://bettermarkets.com/sites/default/files/documents/Letter-%20Lew-%20FSOC%20MMF-%203-5-13.pdf 
8  https://bettermarkets.com/sites/default/files/SEC%20-%20CL%20-%20Disclosure%20of%20Order%20Handling%20-%209-26-16_0.pdf 
9  https://bettermarkets.com/sites/default/files/CL%20-%20SEC%20-%20Consolidated%20Audit%20Trial%207-18-2016.pdf 
10  https://bettermarkets.com/sites/default/files/SEC-%20CL-%20Systems%20Compliance%20and%20Integrity-%207-8-13.pdf 

https://bettermarkets.com/sites/default/files/documents/Letter-%20Lew-%20FSOC%20MMF-%203-5-13.pdf
https://bettermarkets.com/sites/default/files/SEC%20-%20CL%20-%20Disclosure%20of%20Order%20Handling%20-%209-26-16_0.pdf
https://bettermarkets.com/sites/default/files/SEC%20-%20CL%20-%20Disclosure%20of%20Order%20Handling%20-%209-26-16_0.pdf
https://bettermarkets.com/sites/default/files/CL%20-%20SEC%20-%20Consolidated%20Audit%20Trial%207-18-2016.pdf
https://bettermarkets.com/sites/default/files/documents/SEC-%20CL-%20Systems%20Compliance%20and%20Integrity-%207-8-13.pdf
https://bettermarkets.com/sites/default/files/documents/SEC-%20CL-%20Systems%20Compliance%20and%20Integrity-%207-8-13.pdf
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Consumer Protection Act and ensure that the rules enacted to address compensation practices are sound and free 

of loopholes.  
 
In addition, it is inexcusable that in 2017, there is no law that flatly prohibits executives at a publicly-traded 

company from retaining their compensation, even if it was awarded on the basis of fraudulent or culpable behavior.  
Regulators must enact a strong “clawback” proposal, also as required by law, if the American people are to have 
any confidence in the integrity of the public markets.11  

 
Volcker Rule 

 
A strong Volcker Rule is a key part of the post-crash financial reform architecture designed to protect both 

taxpayers and the U.S. economy from another catastrophic collapse. The Volcker Rule is narrow in scope and limited 
in application; it targets one specific high-risk activity that is known to endanger the financial system and put at risk 
taxpayers’ money.12  Moreover, because so few banks have the balance sheet to support proprietary trading, the 
Volcker Rule is really only an issue at a handful of the biggest banks in the U.S.  

 
Industry complaints about the Volcker Rule’s complexity and length remain baseless and anecdotal after a 

years’ long campaign by the biggest banks and their allies to make endless changes to the rule that would inject 
even more length and complexity.  As the OCC effort to revise the rule gains momentum, Better Markets believes 
the regulatory reforms embodied in the Volcker Rule need to be maintained to prevent another financial crisis.13  

 
First, there is simply no evidence that “liquidity” (which, although never mentioned, is product, market and 

time-specific) has suffered.  It is telling that the biggest banks have produced no credible, independently verifiable 
data that would provide robust support for their demands for changes to the Volcker Rule.  Before any serious 
consideration of any changes takes place, the banks must be required to disclose specific data regarding the 
product, market and context where there are alleged harms.  It is objectively true that all “liquidity,” in all markets 
for all products at all times has not been harmed.  It is past time for the banks to “put up or shut up.”  They 
exclusively have the data and are highly incentivized to disclose it if it supports their thus far unsupported self-
serving claims.  If they do not publicly disclose such data (so that it can be independently tested and confirmed or 
not), then the presumption must be that the data does not support their claims, which should be rejected.  

 
Second, while some may say that high-risk speculative proprietary trading by the largest banks had nothing 

to do with the 2008 crash, it is important to remember that proprietary trading losses had a significant impact on 
the banks and other financial institutions that collapsed and had to be bailed out.  For example, the approximately 
$9 billion loss Morgan Stanley experienced in the fourth quarter of 2007 happened at the same time the bank was 
experiencing a significant write-down in its assets due to subprime losses. The loss on this single high-risk 
proprietary trade (which was decidedly not the bank’s only prop trade) eroded the bank’s capital at precisely the 
wrong time, undermining its stability, safety, and soundness.  Combined with other high-risk practices, prop trading 
left this bank and many others in such a weakened position that they ultimately had to be rescued by the 
government and taxpayers. 

 

DOL Fiduciary Duty Rule 
 

                                                                 
11         https://bettermarkets.com/sites/default/files/FRS%20NCUA%20FDIC%20OCC%20SEC%20FHFA%20-%20CL%20%20IncentiveBased 

   %20Compensation%20Arrangements%20-7-22-2016.pdf 
12         https://bettermarkets.com/sites/default/files/SEC-%20Supp%20CL-%20Proprietary%20Trading-%2011-21-13.pdf 
13         https://bettermarkets.com/sites/default/files/documents/083%20Volcker%20Letter%20to%20SEC%2C%20FDIC%2C%20FED%2C%20OCC 

  %2012-9-11.pdf 

https://bettermarkets.com/sites/default/files/FRS%20NCUA%20FDIC%20OCC%20SEC%20FHFA%20-%20CL%20-%20Incentive-Based%20Compensation%20Arrangements%20-7-22-2016.pdf
https://bettermarkets.com/sites/default/files/FRS%20NCUA%20FDIC%20OCC%20SEC%20FHFA%20-%20CL%20-%20Incentive-Based%20Compensation%20Arrangements%20-7-22-2016.pdf
https://bettermarkets.com/sites/default/files/SEC-%20Supp%20CL-%20Proprietary%20Trading-%2011-21-13.pdf
https://bettermarkets.com/sites/default/files/documents/083-%20Volcker%20Letter%20to%20SEC%2C%20FDIC%2C%20FED%2C%20OCC%2012-9-11.pdf
https://bettermarkets.com/sites/default/files/documents/083-%20Volcker%20Letter%20to%20SEC%2C%20FDIC%2C%20FED%2C%20OCC%2012-9-11.pdf
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It has been well-documented that conflicted advice on the part of financial advisers has for years allowed 
untold billions of dollars in hard-earned retirement savings to be siphoned away from workers and retirees. By 
extremely conservative estimates based just on the IRA market, conflicted advice from retirement advisers cost 
American workers and retirees over $17 billion a year, and more likely up to $43 billion annually – nearly $82,000 
per minute.14  Think of the impact on the quality of life of tens of millions of retired Americans if they collectively 
had an additional $43 billion annually.   

 
After years of comprehensive and inclusive deliberation and study, the Department of Labor’s Fiduciary 

Duty Rule was an important step in addressing this problem and in helping Americans tackle the challenge of 
knowing whom to trust as they seek impartial advice while planning for retirement.  

 
Better Markets has long supported the Fiduciary Duty rule as a common sense, well-designed, and sound 

proposal to reestablish the essential baseline investor protections that Congress intended under the Employee 
Retirement Income Security Act.15  Attempts to delay, water down, replace, or otherwise weaken the final rule 
would be a blow to American workers and retirees, and would be a boon to financial companies that provide 
inherently conflicted advice to their clients.16  Advisors should be required to put the best interests of Americans 
trying to save their hard earned money for retirement first. 
 
International Processes and Standard Setting Bodies 

 
Better Markets strongly supported the Fed’s requirements increasing the oversight of foreign banking 

organizations.  The U.S. operations of foreign banking organizations have become more complex, interconnected, 
and concentrated in recent years, representing potential threats to the stability of U.S. entities and markets. The 
final rule requires foreign banking organizations with U.S. non-branch assets of $50 billion or more to establish a 
U.S. intermediate holding company over their U.S. subsidiaries, subject to the same risk-based and leverage capital 
standards that apply to U.S. bank holding companies and subject to the Federal Reserve's rules requiring regular 
capital plans and stress tests. All of these measures not only help safeguard our financial system, but also promote 
a level playing field among all banking firms operating in the United States.17 

 
Better Markets also supports the Basel Committee on Banking Supervision’s (BCBS) effort to promote 

transparency and utility of the Net Stable Funding Ratio disclosure requirements, and the BCBS’s work to ensure 
that market participants can accurately and consistently assess banks’ funding risk. We have encouraged the BCBS 
to strengthen the requirements under which global systemically important financial institutions must report to 
regulators, as we believe that near-real time monitoring of the liquidity positions at the world’s largest banks is an 
essential measure to promote financial stability.18 
 

The BCBS has also issued proposals to allow financial regulators to identify, asses, and address the risk that 
a particular financial institution may be called upon to support an affiliated entity, even if it is under no contractual 
obligation to do so.  Better Markets strongly endorses the principles which underlay this proposal, as we believe 
that, rather than trying to measure such ”step-in” risk, global financial regulators should instead seek to eliminate 
it entirely.19   
                                                                 
14      https://bettermarkets.com/sites/default/files/Better%20Markets%20Comment%20Letter%20-%20DOL%20Fiduciary%20Duty%20Rule%207-21-15.pdf 
15    https://bettermarkets.com/newsroom/statement-filing-supporting-department-labor%E2%80%99s-best-interest-fiduciary-duty-rule  
16 https://bettermarkets.com/sites/default/files/DOL-%20CL-%20Definition%20of%20the%20Term%20Fiduciary-proposed%20Delay% 

 20on%20Applicability%20Date-%2020170417.pdf 
17    https://bettermarkets.com/rulemaking/better-markets-comment-letter-enhanced-prudential-and-early-remediation-requirements-fbos 
18  https://bettermarkets.com/sites/default/files/documents/BCBS-%20CL%20Net%20Stable%20Funding%20Ratio%20Disclosure 

%20Standards%203-6-2015.pdf 
19 https://bettermarkets.com/sites/default/files/BCBS%20-%20CL%20-%20Identification%20and%20Measurement%20of%20Step-in%20risk%20-%203-

17-16.pdf 

https://bettermarkets.com/sites/default/files/Better%20Markets%20Comment%20Letter%20-%20DOL%20Fiduciary%20Duty%20Rule%207-21-15.pdf
https://bettermarkets.com/sites/default/files/DOL%20-%20CL%20-%20Definition%20of%20the%20Term%20Fiduciary%20-%20Conflict%20of%20Interest%20Rule%20-%209-24-2015.pdf
https://bettermarkets.com/sites/default/files/documents/125-%20FRS-%20CL-%20Enhanced%20Prudential%20Standards-%204-15-13.pdf
https://bettermarkets.com/sites/default/files/documents/125-%20FRS-%20CL-%20Enhanced%20Prudential%20Standards-%204-15-13.pdf
https://bettermarkets.com/sites/default/files/documents/BCBS-%20CL-%20Net%20Stable%20Funding%20Ratio%20Disclosure%20Standards%203-6-2015.pdf
https://bettermarkets.com/sites/default/files/BCBS%20-%20CL%20-%20Identification%20and%20Measurement%20of%20Step-in%20risk%20-%203-17-16.pdf
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Another area in which it is important for regulators to ensure that risk is appropriately mitigated is with the 

international nature of cross-border security-based swap (SBS) transactions.  Important progress made in the post-
crash era by American regulators will be inadequate to the task of addressing systemic risk in the derivatives market 
if cross-border transactions are left out of the equation.  As outlined in our comment letter on the subject to the SEC, 
Better Markets believes that the SEC’s proposal to regulate cross-border swaps activities must be strengthened.20   

 
Specifically, the SEC’s definition of “U.S. person” is too narrow, the security-based swaps dealer de minimis 

calculation excludes many SBS transactions that should be included, and the proposal does not justify the 
substituted compliance approach that would allow the most risky operators to avoid new regulation.  
 

Conclusion 
 
We appreciate the opportunity to share with you our perspective on these important issues which have 

such a significant impact on the efficient and fair functioning of our public markets and the economy as a whole.  
We believe that through reasonable and prudent regulations, like those we describe above, our financial system 
can once prevent crashes while facilitating economic growth and job creation, thereby working for all Americans.  
 

Sincerely, 

 

Dennis M. Kelleher 
President & CEO 
 
Better Markets, Inc. 
1825 K Street, NW 
Suite 1080 
Washington, DC 20006 
(202) 618-6464 
dkelleher@bettermarkets.com 

www.bettermarkets.com 

 
CC:   

Mr. Craig Phillips 
Mr. Daniel Dorman 
Ms. Sarah Hammer 
Mr. Gerald Hughes 
Mr. Bill Pelton 
Mr. Frank Ragusa 
Ms. Jessica Renier   
Mr. Brian Smith 
Mr. James Sonne 
Mr. Mark Uyeda 
Mr. Darren Vieira 

 

                                                                 
20 https://bettermarkets.com/sites/default/files/130-SEC-%20CL-%20Cross-Border%20Regulation-%208-21-13.pdf 
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