
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
June 4, 2018 
 
Comment Intake  
Consumer Financial Protection Bureau  
1700 G Street, NW  
Washington, DC 20552 

 
Re:  Request for Information Regarding Bureau Public Reporting Practices of 

Consumer Complaint Information (Docket No. CFPB-2018-0006) 
 
Dear Consumer Financial Protection Bureau:   
 

Better Markets Inc.1 appreciates the opportunity to comment on the above-captioned 
Request for Information (“Release”), issued by the Consumer Financial Protection Bureau 
(“CFPB” or “Bureau”). 

 
The CFPB’s publicly accessible consumer complaint database has proven to be an 

extraordinarily valuable tool for educating the public, affording consumers meaningful relief for 
fraud and abuse, and incentivizing and equipping financial firms to better serve their customers in 
accordance with the law.  Any changes to the database must be carefully evaluated in light of this 
proven track record and the overarching mission of the Bureau—ensuring that markets for 
consumer financial products and services are fair, transparent, and competitive.  Closing off the 
public’s access to the database, a step the Bureau is now considering, would not only undermine 
the achievement of these goals but also represent an arbitrary and capricious agency action, one 
that would be judged unlawful under the Administrative Procedure Act (“APA”).   
 

                                                 
1  Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of the 2008 

financial crisis to promote the public interest in the financial markets, support the financial reform of Wall 
Street, and make our financial system work for all Americans again. Better Markets works with allies—
including many in finance—to promote pro-market, pro-business, and pro-growth policies that help build a 
stronger, safer financial system, one that protects and promotes Americans’ jobs, savings, retirements, and 
more. 
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INTRODUCTION AND BACKGROUND 
 
The public consumer complaint database offers unique benefits to consumers, regulators, 
and industry. 

 
The CFPB’s consumer complaint database, the reports that the agency issues using the data 

gathered, and the public access that it affords are extremely valuable tools that serve multiple 
important purposes for the benefit of consumers, regulators, financial institutions, and financial 
markets.  They help maintain transparent markets, deter misconduct in the financial services 
industry, provide avenues of redress for wronged consumers, enable consumers to make better 
choices, and alert regulators to systemic abuses.   

 
Moreover, there is no credible evidence that the database unduly burdens financial service 

providers or has any other adverse effects.  On the contrary, the database offers key benefits not 
just to consumers but also to the firms that provide financial products and services.  Most financial 
firms seek to comply with the law, treat their customers fairly, and address problems quickly, at 
the least cost and before they metastasize.  The complaint database is a critical tool for financial 
institutions striving to achieve those goals:  It provides an early warning system, alerting firms to 
problems that might not otherwise be discovered until they fester and spread undetected.  Imagine 
if the database had been available to customers of Wells Fargo when widespread misconduct 
occurred for years before the Board and many members of senior management became aware of 
such practices.   

 
Even today’s most ethical, law-abiding firms face challenges monitoring their far-flung 

operations, which employ hundreds of thousands of people serving tens of thousands of customers 
in countless offices.  The complaint database provides those firms with invaluable information, 
enabling them to identify and correct problems before they become so widespread and entrenched 
that minimizing liability overwhelms all other goals.  The public nature of the database only 
enhances its value as an early warning system, incentivizing firms not only to respond quickly and 
effectively to individual complaints but also to search out and correct internal, structural problems.  
And it helps ensure that board members, not only senior managers, are alerted quickly to consumer 
complaints and the deeper problems they may signify. 

 
The CFPB has submitted reports to Congress and made consumer complaint information 

publicly available for years,2 and in practice, the public database has proven to be extremely 
valuable.3  It has helped over a million consumers resolve disputes with financial institutions: 97% 
of all complaints have received a response from the subject companies and 89% of all complaints 

                                                 
2   The CFPB’s authority to make consumer complaint information public stems not only from the purposes, 

objectives, and functions set forth in Section 5511, but also from an explicit authority to “monitor for risks 
to consumers in the offering or provision of consumer financial products or services,” 12 U.S.C. § 5512(c), 
and to “make public such information,” subject to confidentiality measures, id. at § 5512(c)(3)(B).  

3  See Disclosure of Consumer Complaint Data, 77 Fed. Reg. 37616, 37617 (June 22, 2012); Angela 
Littwin, Why Process Complaints? Then and Now, 87 Temp. L. Rev. 895, 896 (2015). 
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have been resolved to the consumer’s satisfaction.4 The database has also helped the CFPB identify 
trends and correct wrongdoing, including, for example, by initiating an enforcement action against 
the largest student loan servicer in the nation.5  The information gathered and disseminated has 
educated consumers and provided a rich source for academic analysis.6  All of these successes 
have instilled greater confidence in the financial markets and in the CFPB as an effective guardian 
of consumer rights. 

    
Congress established the CFPB to protect consumers, with a special focus on promoting 
transparency in the financial markets, and these goals must guide the CFPB. 
  

Congress established the CFPB following the worst economic crisis since the Great 
Depression.   Congress understood that a more comprehensive and effective approach to consumer 
protection in financial services was appropriate and necessary for multiple reasons.  It is, above 
all, an important component of the reforms needed to prevent another financial crisis, as fraud and 
abuse at the retail level serve as the early breeding ground for financial products that ultimately 
fuel a crisis.  That was the case leading up to the 2008 crash: Major ingredients of the crisis were 
fraudulent and abusive practices by financial institutions aimed directly at consumers, particularly 
in the mortgage lending market.  Those practices generated the raw material for the crisis—
millions of subprime mortgages that were securitized and then disseminated throughout the 
financial markets.   

 
Once the financial crisis hit, it was everyday American consumers who suffered the most, 

while banks and other financial service providers received huge taxpayer bailouts.  The 2008 
financial crisis exacted enormous costs, with conservative estimates showing that it destroyed at 
least $20 trillion in gross domestic product.7  Despite being caused by Wall Street recklessness, it 
was mainly consumers who paid the price.8  The crisis threw millions of Americans into long-term 
unemployment or underemployment, cast over 15 million homes into foreclosure, and obliterated 
$19 trillion in wealth, including retirement savings.9   

 
Thus, large-scale financial crises inflict harm on consumers in multiple ways:  Consumers 

suffer terrible individual losses from the abusive practices that seed the crisis, they experience even 
more massive economic damage when the crisis takes hold, and they have to pay the tab for 
rescuing many of the financial institutions that caused the crisis.      

 

                                                 
4  Consumer Fin. Prot. Bureau, Consumer Response Annual Report 42 (Mar. 2018), available at 

https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/cfpb_consumer-response-annual-
report_2017.pdf (“Annual Report”). 

5  See Complaint at 4, Consumer Fin. Prot. Bureau, v. Navient Corp., No. 17 Civ. 101 (M.D. Pa. Jan. 18, 2017). 
6  See, e.g., Pamela Foohey, Calling on the Cfpb for Help: Telling Stories and Consumer Protection, Law & 

Contemp. Probs. 177, 178 (2017).  
7  Better Markets, The Cost of Crisis, $20 Trillion and counting (July, 2015), available at  

https://www.bettermarkets.com/sites/default/files/Better%20Markets%20-
%20Cost%20of%20the%20Crisis.pdf.  

8  Id.  
9  Id. 

https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/cfpb_consumer-response-annual-report_2017.pdf
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/cfpb_consumer-response-annual-report_2017.pdf
https://www.bettermarkets.com/sites/default/files/Better%20Markets%20-%20Cost%20of%20the%20Crisis.pdf
https://www.bettermarkets.com/sites/default/files/Better%20Markets%20-%20Cost%20of%20the%20Crisis.pdf
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Congress also understood that establishing better safeguards for consumers was a matter 
of fundamental fairness.  Specifically, Congress recognized the need for an agency to help level 
the playing field between consumers and financial firms armed with scores of lobbyists and 
lawyers, reams of fine print contracts, and deep coffers.10  So, in addition to implementing reforms 
designed specifically to protect the stability of the financial markets, the Dodd-Frank Act also 
created the CFPB to protect consumers.11  
 

Of particular concern were situations where consumers suffered injuries that they could 
not redress.  The expense of litigation means that individuals acting alone can rarely afford to seek 
relief in court, while the pervasive use of mandatory arbitration agreements in fine-print account 
documents typically limits collective action.  While the dollar value of many claims often appears 
to be relatively low, their effects can be profound.  On an individual level, even seemingly modest 
financial injuries can have life-altering impacts on economically vulnerable families.  Without any 
incentive to correct these mistakes, banks can accumulate vast amounts of ill-gotten gains at the 
expense of innocent consumers.  Wrongdoing can become an institutional practice or norm, as it 
did at Wells Fargo,12 inflicting widespread harm or even sowing the seeds of the next financial 
crisis.13 

   
Given the enormous importance of protecting consumers and maintaining fair and stable 

financial markets, Congress granted the CFPB a broad range of rulemaking and enforcement 
powers.  Beyond that, Congress saw the critical role of transparency in maintaining fair markets, 
protecting consumers, and equipping them to make choices in their best interest. Thus, at the core 
of the CFPB’s mission is promoting financial market transparency.   

 
The purposes, objectives, and functions of the CFPB set forth in the Dodd-Frank Act all 

reflect this priority.  For example, listed among the main purposes of the agency is ensuring “that 
markets for consumer financial products and services are fair, transparent, and competitive.”14   
The law further provides that the CFPB’s objectives include ensuring that “consumers are provided 
with timely and understandable information to make responsible decisions about financial 
transactions” and that markets for financial products and services “operate transparently and 
efficiently to facilitate access and innovation.”15   

 
The statute also expressly emphasizes several key functions surrounding the collection and 

dissemination of consumer complaint information, stating clearly that— 
 
“The primary functions of the Bureau are— 

                                                 
10  David Carpenter, The Dodd-Frank Wall Street Reform and Consumer Protection Act 3 (2010), available at 

http://www.llsdc.org/assets/DoddFrankdocs/crs-r41338.pdf.  
11  See generally 12 U.S.C. § 5491 et seq. 
12  See Jackie Wattles et al., Wells Fargo's 20-Month Nightmare, CNN (Apr. 24, 2018), 

http://money.cnn.com/2018/04/24/news/companies/wells-fargo-timeline-shareholders/index.html.  
13  See Ben Lane, HSBC Reaches $601M Settlement Over Charges Of 'Abusive Mortgage Practices,' 

HousingWire (Feb. 5, 2016), https://www.housingwire.com/articles/36219-hsbc-reaches-601m-settlement-
over-charges-of-abusive-mortgage-practices.  

14  12 U.S.C. § 5511(a). 
15  Id. at § 5511(b)(1) and (5). 

http://www.llsdc.org/assets/DoddFrankdocs/crs-r41338.pdf
http://money.cnn.com/2018/04/24/news/companies/wells-fargo-timeline-shareholders/index.html
https://www.housingwire.com/articles/36219-hsbc-reaches-601m-settlement-over-charges-of-abusive-mortgage-practices
https://www.housingwire.com/articles/36219-hsbc-reaches-601m-settlement-over-charges-of-abusive-mortgage-practices
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(1)  conducting financial education programs; 
(2)  collecting, investigating, and responding to consumer complaints;  
(3)  collecting, researching, monitoring, and publishing information 

relevant to the functioning of the markets for consumer financial 
products and services to identify risks to consumers and the proper 
functioning of the markets; 
. . . .” 16   

 
In furtherance of these goals, Congress mandated that the CFPB establish a consumer 

complaint database “to facilitate the centralized collection of, monitoring of, and response to 
consumer complaints regarding consumer financial products and services.”17  The statute also 
provided for the CFPB to compile reports analyzing consumer complaint information, including 
data about the resolution of complaints.18   

 
Thus, the gathering and dissemination of consumer complaint information is an essential 

component of the CFPB’s program for performing its statutorily prescribed functions, including 
its transparency mandate.  These considerations must guide the CFPB, and they weigh heavily 
against any move to curtail the public’s access to the consumer complaint database.  

 
The Release is especially troubling because it fails to explain the basis for any modifications 
to the public database. 

 
Unfortunately, the new leadership of the CFPB has taken a series of steps indicating that it 

is committed to scaling back the regulation, oversight, and transparency of the markets for 
financial products and services.  Since the Bureau’s new leadership assumed control, important 
rulemakings have been halted or delayed and enforcement actions have all but ground to a halt, 
with some cases being suspended or dropped altogether.19  This change is part of a fundamental 
shift in philosophy that has been brought to the Bureau, which emphasizes protecting the financial 
services industry rather than consumers.20   

 
As an apparent step in this process, the Bureau has now issued the Release, asking a series 

of questions regarding “potential changes that can be implemented to the Bureau’s public reporting 
practices of consumer complaint information.”  Among the issues raised in the Release is whether 

                                                 
16  Id. at § 5511(c)(1), (2), and (3).   
17  Id. at § 5493(b)(3). 
18  Id. at § 5493(b)(D).  
19  Emily Stewart, The Government’s Top Consumer Watchdog Hasn’t Taken A Single Enforcement Action 

Since Trump’s Pick Took Over, Vox (Apr. 10, 2018), https://www.vox.com/policy-and-
politics/2018/4/10/17218774/mick-mulvaney-cfpb-consumer-wells-fargo-equifax;  Francine McKenna, 
Mulvaney’s First Fine At CFPB Is Second-Largest In History Of Agency, MarketWatch, ( Apr. 21, 2018) 
https://www.marketwatch.com/story/mulvaneys-first-fine-at-cfpb-is-second-largest-in-history-of-agency-
2018-04-20.   

20  Memorandum from Mick Mulvaney to the Consumer Financial Protection Bureau (Jan. 23, 2018), 
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2018/01/Mulvaney-memo.pdf. 

https://www.vox.com/policy-and-politics/2018/4/10/17218774/mick-mulvaney-cfpb-consumer-wells-fargo-equifax
https://www.vox.com/policy-and-politics/2018/4/10/17218774/mick-mulvaney-cfpb-consumer-wells-fargo-equifax
https://www.marketwatch.com/story/mulvaneys-first-fine-at-cfpb-is-second-largest-in-history-of-agency-2018-04-20
https://www.marketwatch.com/story/mulvaneys-first-fine-at-cfpb-is-second-largest-in-history-of-agency-2018-04-20
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2018/01/Mulvaney-memo.pdf
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the Bureau should change “the level of access to complaint information available to external 
stakeholders such as financial institutions and the public.”21  

 
The Release raises a special concern because it offers no explanation regarding what 

prompted the Bureau to act, and it sets forth no information or evidence suggesting that the current 
approach to gathering and disseminating complaint information is in need of any modification.  In 
addition, the Release comes against a backdrop of disparaging statements from the Acting Director 
of the CFPB suggesting that the database should no longer be public and that the database is merely 
“a Yelp for financial services sponsored by the federal government.”22  Thus, the Release itself 
and the context in which it was issued justify the inference that the Bureau has an eye towards 
ending public access to the complaint database, rendering it significantly less effective without 
any apparent justification.   

 
In short, the Bureau should not scale back the public’s access to consumer complaint 

information, but should instead continue to compile and maintain a robust public database and 
issue reports analyzing the data gathered.  Limiting the public’s access to the database would be 
an especially damaging decision, one that would thwart the goals and purposes of the Dodd-Frank 
Act, decrease transparency, and harm millions of consumers.  Furthermore, it would deprive 
financial firms of an important management and oversight tool, increasing the likelihood that 
widespread abuses will continue undetected and uncorrected until they reach an unacceptable 
scope and scale. 
 
SUMMARY OF COMMENTS 

 
The Release focuses on four aspects of the consumer complaint database: (1) the frequency 

of reports on consumer complaints; (2) the content of complaints; (3) the report methodology, 
including the amount of contextual information provided; and (4) the publication process and the 
degree of public access to the complaint information.23   

 
Our comment letter emphasizes three points: 
 
• First and foremost, the CFPB must maintain the public nature of the consumer 

complaint database.  The database is an enormously effective tool in large part 
because it is readily accessible to the public.   
 

• Second, while the Bureau may improve the database by disclosing some additional 
contextual information regarding complaints, such as the company’s perspective or 
the number of complaints relative to the size of the institution, it must do so 
carefully and subject to limitations, so as not to undermine the primary consumer 
protection and educational purposes of the database. 

                                                 
21  Requests for Information Regarding Bureau Public Reporting Practices of Consumer Complaint Information, 

83 Fed. Reg. 9499, 9501 (Mar. 6, 2018) (“Release”).  
22  Stacy Cowley, Consumer Bureau Looks to End Public View of Complaints Database, N.Y. Times (Apr. 25, 

2018), https://www.nytimes.com/2018/04/25/business/cfpb-complaints-database-mulvaney.html.  
23  Release at 9501. 

https://www.nytimes.com/2018/04/25/business/cfpb-complaints-database-mulvaney.html
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• Finally, if the CFPB decides to restrict public access to the consumer complaint 

database, it must do so through notice and comment rulemaking, all subject to the 
substantive and procedural requirements of the APA, including judicial review to 
determine if any final rule is arbitrary and capricious or otherwise contrary to law. 

 
COMMENTS 
 
I. The Complaint Database Must Remain Open to the Public. 
 

The Release seeks input specifically regarding whether it should change the level of public 
access to the complaint database.24    

 
In light of the Bureau’s guiding principles, the Bureau must not shut down or restrict the 

public’s access to the complaint database.  As explained above, the database was a congressional 
priority and it serves multiple important functions, such as affording consumers a means of redress 
for their complaints, educating consumers about financial products and services, and providing 
data to the CFPB and members of the industry about potentially widespread illegal practices and 
bad actors. 

 
Closing off public access to the database would undermine these functions.  For example, 

individual consumers who have been effectively deprived of the right to bring claims to court, 
either because of the high cost of litigation or the limitations imposed by mandatory arbitration 
agreements, would have a less effective forum in which to seek relief for fraud and abuse.  Firms 
will have a much weaker incentive to address consumers’ claims without the transparency that 
comes with a public database.  The public nature of the database motivates companies to respond 
to complaints to protect their reputations, and if the Bureau removes this incentive to promptly and 
thoroughly respond to and resolve complaints, it will severely damage the efficacy of the complaint 
process.   

 
Consumers would also be deprived of timely and important information about the way 

financial companies conduct themselves.  In short, curtailing public access to the database would 
directly conflict with the CFPB’s duty to ensure that “consumers are provided with timely and 
understandable information to make responsible decisions about financial transactions.”25  As the 
database becomes less useful as a means of redress and education, consumers will participate 
less.26  And as the level of consumer participation in the database falls, the amount of useful data 
provided to the CFPB about bad actors will fall as well.  This in turn will harm well-meaning 
members of the financial services industry who rely on a robust database to help ensure that their 
firms are not engaging in widespread abusive practices. 

 

                                                 
24  Id. 
25  Id. at § 5511. 
26  See Littwin, supra note 16, at 935-36.  
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No persuasive arguments have been offered against public access to the database.  For 
example, contrary to industry suggestions, there is no credible evidence suggesting that the public 
nature of the database has actually misled consumers or unfairly tarnished the reputations of 
financial companies.  And it is abundantly clear that the public database has not interfered with 
record-breaking profits in the financial services sector.  While the public database has been 
operational, the financial services industry has boomed. For example, the FDIC’s data from 2017 
show that the financial sector has seen record profits, the rate of loan growth for the industry has 
exceeded the growth rate of GDP, and loan balances for community banks have been up a robust 
7.7 percent year-over-year.27  When the FDIC Chairman reviewed this data in testimony before 
the Senate Banking Committee, he noted that “annual increases in industry net income have 
averaged 7.8 percent per year since 2011.  FDIC-insured institutions reported a record $171.3 
billion in net income in 2016, marking a net increase of 44 percent over the prior five years.”28   
 
  In summary, making the complaint database inaccessible to the public would deliver a 
huge blow to the agency’s ability to serve consumers as Congress intended.  The Bureau should 
protect and preserve the transparency of the database.  
 
II. The Bureau Could Allow More Context in the Published Reports and in the 

Complaint Narratives, But Subject to Limits. 
 

The Release also seeks input about whether the Bureau should include more contextual 
information in the database, specifically “observations about company responses” and “market 
size and company share.”29   

 
There may be some value in these changes if they are properly implemented.  For example, 

including information about company responses must be done in a way that ensures company 
responses do not overwhelm the consumer narrative.  The dramatic power imbalance that exists 
between individual consumers and financial firms must be recognized. An individual consumer 
complaint, written without the help of a lawyer who has years of experience describing transactions 
with financial services companies, may be made to look weak or inconsequential when pitted 
against polished rationalizations, denials, and defenses offered by the companies that are the 
subject of the complaints.  Allowing companies to bring their resources to bear on unfairly 
discrediting consumers conflicts with the spirit of the Bureau’s purposes and goals. 

   
To address this concern, the inclusion of industry responses should be limited to situations 

where the company response to the consumer has resolved the issue to the consumer’s 

                                                 
27  Federal Deposit Insurance Corporation, Quarterly Banking Profile: First Quarter 2017, 

https://www.fdic.gov/bank/analytical/qbp/2017mar/qbp.pdf.  
28  Statement of Martin J. Gruenberg, Chairman, Federal Deposit Insurance Corporation, on Fostering Economic 

Growth: Regulator Perspective before the Committee on Banking, Housing, and Urban Affairs, United States 
Senate, June 22, 2017, https://www.fdic.gov/news/news/speeches/spjun2217.pdf.  

29  Release at 9501. 

file://bm.local/BetterMarkets/FLDREDIR/shall/Documents/Quarterly%20Banking%20Profile:%20First%20Quarter%202017,%20https:/www.fdic.gov/bank/analytical/qbp/2017mar/qbp.pdf
file://bm.local/BetterMarkets/FLDREDIR/shall/Documents/Quarterly%20Banking%20Profile:%20First%20Quarter%202017,%20https:/www.fdic.gov/bank/analytical/qbp/2017mar/qbp.pdf
https://www.fdic.gov/news/news/speeches/spjun2217.pdf


Consumer Financial Protection Bureau 
June 4, 2018 
Page 9 of 12 
 

 
 

satisfaction.30  That not only limits the potentially unfair and distortive impact of industry 
responses but also reflects the priorities in the Dodd-Frank Act.  For example, Section 5493(C) of 
the statute contemplates that in reports to Congress, the Bureau will focus on, “where applicable, 
information about resolution of complaints.” 31  
 
 The Release also questions whether the Bureau should add context to its reports by 
reporting the size of the companies that are the subject of complaints and their market share relative 
to the number of complaints.  This modification may promote transparency and actually help 
consumers accurately assess a company’s business practices and its responsiveness to consumers.  
However, this data should be added to the reports, not used to replace the gross numbers currently 
included.  This would maximize the public’s access to information, both in raw form and as 
expressed in relative terms.  
   
III. Any Changes to the Public’s Access to the Database Must Be Implemented by Notice 

and Comment Rulemaking. 
 

If the Bureau seeks to change the public’s access to the consumer complaint database, it 
must do so through a notice and comment rulemaking subject to judicial review, not simply via a 
change in policy guidance.   

 
Although the APA exempts policy statements from notice and comment rulemaking, 

merely labeling a release as a policy statement does not make it so.32  Instead, courts look at three 
factors to determine whether a statement of policy is in fact a rule and therefore subject to the full 
array of APA requirements and judicial review provisions.  Courts consider the agency’s 
characterization of the policy and whether the agency itself considered the policy binding; whether 
the document was published in the Federal Register or the Code of Federal Regulations; and, most 
importantly, whether the action has “binding effects on private parties or on the agency.”33   

 
The “binding effects” element is the primary focus of the test.34  It seeks to determine 

whether an agency action has conferred any “rights and obligations” or whether, instead, the action 
leaves “the agency and its decisionmakers free to exercise discretion.”35  As the D.C. Circuit has 
observed,  

 

                                                 
30  It should be noted that the vast majority of cases are resolved in this manner. See Annual Report, supra note 

17, at 42.  
31  12 U.S.C. § 5493(C) (emphasis added). 
32  5 U.S.C. § 553.   
33  Gen. Elec. Co. v. EPA, 290 F.3d 377, 382 (D.C. Cir. 2002) (quoting Molycorp, Inc. v. E.P.A., 197 F.3d 543, 

545 (D.C.Cir.1999)); see generally Sec. Ind. & Fin. Mkts. Ass’n v. CFTC, 67 F. Supp. 3d 373, 411-26 (D.D.C. 
2014).  

34  See Gen. Elec. Co., supra n. 35, at 382.   
35  Id. (quoting Molycorp, Inc., 197 F.3d at 545.). 
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A general statement of policy . . . does not establish a ‘binding norm.’ It is not 
finally determinative of the issues or rights to which it is addressed. The agency 
cannot apply or rely upon a general statement of policy as law because a general 
statement of policy only announces what the agency seeks to establish as policy. A 
policy statement announces the agency's tentative intentions for the future. When 
the agency applies the policy in a particular situation, it must be prepared to support 
the policy just as if the policy statement had never been issued.36 
 
Similarly, with respect to the distinction between interpretive rules and legislative rules, 

the courts have focused on whether the new pronouncement “effects ‘a substantive regulatory 
change’ to the statutory or regulatory regime.”37  A substantive regulatory change occurs where 
the rule in question supplies the basis for “enforcement action or other agency action to confer 
benefits or ensure the performance of duties.”38   

 
In short, if an agency is granting or taking away rights, imposing obligations, effecting a 

substantive regulatory change, or providing the basis for conferring benefits, it is issuing not 
merely a policy statement or interpretive rule but a legislative rule instead, subject to notice and 
comment rulemaking and judicial review.   
 

Under these standards, the CFPB’s “policy” governing public access to the consumer 
complaint database is a legislative rule.  By whatever label, the CFPB has now given consumers 
the right to have their complaints and narratives made public if the consumer so chooses, and has 
furthermore granted the public the right to view that data.  It has also conferred a right upon 
industry to have the status or resolution of the complaints made public. Furthermore, the “policy” 
has bound the CFPB to publish the complaints of consumers and company responses if consumers 
and their industry counterparts follow specified steps.39  These constitute substantive regulatory 
changes in the agency’s handling of consumer complaint information, and without the “policy”—
which is in fact a legislative rule—there would be no basis for the enforcement of these various 
rights, benefits, and obligations.   

 
If the Bureau now wishes to eliminate these rights, benefits, and obligations, it must do so 

in accordance with the APA and the requirements of the Bureau’s organic statute, the Dodd-Frank 
Act.  Accordingly, the Bureau must provide public notice and comment, address all significant 
comments received, consider all relevant factors, draw rational conclusions, and offer reasoned 
explanations for its decision to change course, as required by the APA and the case law 
thereunder.40  Moreover, to comply with  the rulemaking provisions of the Dodd-Frank Act, the 

                                                 
36  Pac. Gas & Elec. Co. v. Fed. Power Comm'n, 506 F.2d 33, 38 (D.C. Cir. 1974). 
37  See Elec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland Sec., 653 F. 3d 1, 6-7 (D.C. Cir. 2011) (quoting U.S. 

Telecom Ass’n v. FCC, 400 F. 3d 29, 35 (D.C. Cir. 2005)).   
38  Am. Mining Cong. v. Mine Safety & Health Admin., 995 F. 2d 1106, 1112 (D.C. Cir. 1993).   
39  See Disclosure of Consumer Complaint Narrative Data, 80 Fed. Reg. 15572, 15582-82 (Mar. 24, 2015).  
40  See, e.g., Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983). 
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CFPB must specifically assess “the potential benefits and costs to consumers and covered 
persons”41 of withdrawing public access to the database, and it must consult with prudential 
regulators on the subject.42  And ultimately it must determine whether such an action advances the 
CFPB’s statutorily mandated goals of providing consumers “timely and understandable 
information to make responsible decisions;” protecting consumers from “unfair, deceptive, or 
abusive acts and practices and from discrimination;” and ensuring that financial markets are 
operating “transparently and efficiently.”43   

 
 Finally, under the APA, the Bureau’s final decision on these issues will be subject to judicial 
review to determine whether the agency has acted arbitrarily and capriciously or otherwise “not in 
accordance with law.”44  Any decision to terminate public access to the database would conflict 
with the agency’s goals and purposes, diminish the extraordinary value of the public database, and 
reverse course without a credible factual basis or justification.  The inescapable conclusion is that 
such an action would be arbitrary and capricious and unlawful.45 
 
CONCLUSION 
 
 We hope these comments are helpful as you evaluate possible changes to the consumer 
complaint database.   

 
 Sincerely, 
 

 
 
 Dennis M. Kelleher 
 President & CEO  

 
 Stephen W. Hall 
 Legal Director and Securities Specialist 

                                                 
41  12 U.S.C. § 5512(b)(2)(A)(i). 
42  Id. at § 5512(b)(2)(B). 
43  Id. at § 5511(b). 
44  5 U.S.C. § 706(2)(A). 
45  Industry advocates have themselves recognized the importance of the rulemaking process in these 

circumstances.  They argued, for example, that the Bureau was duty-bound to follow the APA when the 
Bureau decided to make the complaint database public.  By that logic, the Bureau must follow the APA if it 
should decide to reverse course on the same subject.   See American Bankers Ass. Comment Letter on 
Disclosure of Consumer Complaint Narrative Data, 15 (Sept. 22, 2014), 
https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-
0092&attachmentNumber=1&contentType=pdf; Mortgage Bankers Ass. Comment Letter on Disclosure of 
Consumer Complaint Narrative Data, 7 (Sept. 22, 2014), 
https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-
0094&attachmentNumber=1&contentType=pdf.  

https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-0092&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-0092&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-0094&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=CFPB-2014-0016-0094&attachmentNumber=1&contentType=pdf
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