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The FDIC’s Proposal on Brokered Deposits  

Will Weaken Banks and Cost Taxpayers Money  
It Accommodates FinTech Companies that Don’t Need the Help 

 
 
 

Snapshot 

• On February 10, 2020, the FDIC issued a proposal that would make it easier for already-weak banks to accept 
“brokered deposits.” That’s an unstable form of bank funding that contributed to bank failures during the savings 
and loan crisis during the 1980s and again during the 2008 financial crisis.   

• The agency claims the rule is necessary to help emerging technology companies that want to partner with banks.  
But that’s not the FDIC’s job.  And in any case, those firms already have ample access to banks that face no limits on 
their ability to accept brokered deposits.   

• If finalized, the rule will threaten the stability of banks that aren’t well-capitalized and increase the likelihood of 
drawdowns from the deposit insurance fund that was established to protect taxpayers’ bank balances. 

• On June 9, 2020, Better Markets filed a comment letter voicing strong opposition to the Proposal and arguing that 
if the FDIC insists on moving forward, it must at least strengthen its provisions.  

Background 

• Brokered deposits originated as pools of money that are shopped around among banks to maximize deposit 
insurance and find the highest interest rates available.  Banks like them because by accepting brokered deposits, 
they can pull in lots of money in short order.  And banks under stress find them especially attractive because these 
deposits can help shore up a weak balance sheet, enabling a struggling bank to “grow” its way out of stress.   

• But they also pose risks because they’re unstable and can be withdrawn quickly if brokers find better deals at other 
banks.  That’s why they’re known as “hot” money.  In the long run, reliance on brokered deposits can backfire, 
ultimately contributing to bank failures. 

• History shows that brokered deposits can be dangerous as they helped bring down banks during the savings and 
loan crisis of the 1980s.  In 1989, Congress took action and placed limits on the ability of less-than-well-capitalized 
banks to accept these deposits, banning them outright for the weakest banks. 

• After brokered deposits again contributed to bank failures during the 2008 crisis, Congress ordered an FDIC study, 
which concluded that the restrictions should remain in place.  It also concluded that even brokered deposits 
associated with some new technologies and business models posed threats and should continue to be restricted. 

Problems with The Proposal   

• The Proposal tears huge loopholes in the definition of who is a “deposit broker,” which in turn defines what 
constitutes a “brokered deposit.”   

o The current rule covers not only those who are engaged in the business of placing deposits, but also those 
who are facilitating the placement of deposits at insured depository institutions (“IDIs”).  The Proposal 
would limit the concept of “facilitating” by defining it to mean just four types of activities and only those 
activities.  The FDIC is thus attempting to override Congress’s decision to use the open-ended and flexible 
concept of “facilitating” to help prevent evasion of the law. 
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o The current rule exempts the activities of agents whose “primary purpose” is not the placement of deposits 
with IDIs. The Proposal would vastly expand this exemption by adopting a conclusive presumption that the 
primary purpose  will not be considered the placement of deposits as long as agents or money managers 
deposit no more than 25 percent of the money they manage for customers—amounting in some cases to 
trillions of dollars.  This provision will allow almost limitless sums of money to be poured into any bank, 
regardless of its true purpose, and regardless of whether those deposits are associated with any of the 
“emerging technologies” that the FDIC purports to care about. 

o The Proposal would also expand the primary purpose exception to include deposits placed into accounts to 
enable “customers to make transactions.”  But the Proposal doesn’t define what “making transactions” 
means, and it places no limit on the amount of deposits that can be placed under this new exception. 

o The Proposal even includes a catchall provision, allowing anyone to invoke the exception if they can 
persuade the FDIC that their primary purpose is not the placement of deposits with banks. 

o The Proposal establishes a new application procedure for those who want to invoke the primary purpose 
exception, but the process vests too much discretion in the FDIC; the applications won’t require enough 
detailed information; executives would not be required to attest to their accuracy; and it does not appear 
that decisions on the applications will be made public. 

o Finally, while the Proposal also says that the FDIC will require ongoing reporting from those relying on the 
new primary purpose exceptions, it doesn’t include those requirements, claiming that they will be decided 
at the approval stage of each application. 

• The Proposal fails to offer any persuasive justification for these de-regulatory measures.  New technology-based 
companies in finance don’t need this relief, since over 99 percent of all IDIs in the country are now well-capitalized 
and face no restrictions on their ability to accept brokered deposits.  And the Proposal offers no credible evidence 
that the Proposal will create any benefits, admitting that the impact of the rule cannot be accurately predicted. 

• Finally, the Proposal virtually ignores the heightened risks that the Proposal poses, especially if it is adopted in the 
midst of historic financial instability—a time when many banks may decline in strength and find themselves tempted 
to resort to unstable brokered deposits to improve their conditions. 

The Better Markets Comment Letter 

• We highlight all of the weaknesses described above; urge the FDIC to abandon the Proposal; and list the changes 
that would be necessary to at least mitigate the harm from the rule if the FDIC insists on moving forward.  They 
include restoring the breadth of the “facilitating placements” definition; closing the massive loophole under the 25 
percent exception; defining terms under the “transaction” exception and adding an anti-evasion clause; and shoring 
up the application process with attestations and publicly disclosed decisions.    

• We also show that the Proposal is a classic example of arbitrary and capricious rulemaking under the Administrative 
Procedure Act because it ignores the threats of harm; offers no credible justifications or benefits; caters to industry, 
not the public interest; fails to tailor the rule to its purported purpose of assisting fintech companies; prevents the 
public from commenting on the reporting obligations; and draws the irrational conclusion that suddenly relaxing 
the restrictions on brokered deposits—during a pandemic and economic calamity, no less—will serve the public 
interest and fulfill Congress’s intent, when in fact the Proposal will do the opposite. 

Posted: June 10, 2020 

 
 
 
 
 

Better Markets is a public interest 501(c)(3) non-profit based in Washington, DC that advocates for greater 
transparency, accountability, and oversight in the domestic and global capital and commodity markets, to protect the 
American Dream of homes, jobs, savings, education, a secure retirement, and a rising standard of living. Better Markets fights 
for the economic security, opportunity and prosperity of the American people by working to enact financial reform, to prevent 
another financial crash and the diversion of trillions of taxpayer dollars to bailing out the financial system. 
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