
 
 

 

 

 

 

 

 

 

 

 

October 1, 2020 

 

Comment Intake  

Consumer Financial Protection Bureau  

1700 G Street, NW  

Washington, DC 20552 

 

Re:  Qualified Mortgage Definition under the Truth in Lending Act (Regulation Z): 

Seasoned QM Loan Definition, Docket No. CFPB-2020-0028, RIN 3170-AA98, 

85 Fed. Reg. 53,568 (August 28, 2020)  

 

Dear Consumer Financial Protection Bureau:   

 

Better Markets Inc.1 appreciates the opportunity to comment on the above-captioned 

supplemental notice of proposed rulemaking (“Proposal” or “Release”), issued by the Consumer 

Financial Protection Bureau (“CFPB” or “Bureau”).  The Proposal would allow mortgage lenders 

to escape liability for failure to adequately consider a borrower’s ability to repay a mortgage loan 

if the borrower makes payments that are not seriously delinquent for three years following 

origination and if the transaction meets certain other requirements.   

 

Unfortunately, this Proposal is little more than an unlawful and unnecessary gift to the 

mortgage industry, a gift that comes at the expense of homeowners in distress.  The CFPB is 

without authority to implement the Proposal.  The ability to pay (“ATR”) provisions of the Dodd-

Frank Act clearly contemplate that the determination of the ATR, whether done under the general 

provisions of 15 U.S.C. 1639c(a), or under the safe harbor provisions, must be established at the 

time of the transaction, not retroactively.  Moreover, while the Proposal would be a boon to the 

mortgage lending industry, that boon comes directly at the expense of consumers.  At the same 

time, the CFPB offers no evidence, or even plausible speculation, that the Proposal would have 

any measurable benefit for consumers.  Given the significant legal and policy flaws in the Proposal, 

the CFPB should withdraw it. 

 
1  Better Markets is a non-profit, non-partisan, and independent organization founded in the wake of 

the 2008 financial crisis to promote the public interest in the financial markets, support the financial 

reform of Wall Street, and make our financial system work for all Americans again. Better Markets 

works with allies—including many in finance—to promote pro-market, pro-business, and pro-

growth policies that help build a stronger, safer financial system, one that protects and promotes 

Americans’ jobs, savings, retirements, and more. 
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BACKGROUND 

 

The financial crisis was, at its root, a crisis of consumer protection.2  Predatory lenders 

made mortgage loans to consumers without regard to whether those consumers could afford to 

repay those loans.  Multiple failure points in risk assessment led these predatory loans to 

metastasize into a financial crisis that brought the economy to the brink of collapse: Mortgage 

originators immediately sold the mortgages they made to investors who were eager to hop onto 

the expanding housing bubble;3 Wall Street packed securities with toxic mortgages, but claimed 

that the securities were diversified and low risk;4 conflicted credit rating agencies blessed these 

securities with the highest ratings despite their being filled with doomed-to-default  mortgages;5 

siloed regulators failed to see and address the risk building up in the system;6 and above all, many 

 
2  Edward J. Balleisen & Melissa B. Jacoby, Consumer Protection After the Global Financial Crisis, 

107 GEO. L.J. 813, 818 (2019) (“The creation of the Bureau of Consumer Financial Protection, 

typically shorthanded as the CFPB, reflected widespread perceptions that failures in the market for 

consumer financial products contributed to the GFC.”). 
3  Charles W. Murdock, The Dodd-Frank Wall Street Reform and Consumer Protection Act: What 

Caused the Financial Crisis and Will Dodd-Frank Prevent Future Crises?, 64 SMU L. REV. 1243, 

1262 (2011) (“Since the plan was to sell the mortgages, the lender did not worry about the 

creditworthiness of the borrower.  This moral hazard led to an erosion of underwriting standards.”) 
4  See FINANCIAL CRISIS INQUIRY COMMISSION, THE FINANCIAL CRISIS INQUIRY REPORT 20 (2011) 

(quoting one industry insider explaining that ““there is a high potential for gaming when virtually 

any asset can be churned through securitization and transformed into a AAA-rated asset, and when 

a multi-billion dollar industry is all too eager to facilitate this alchemy.”), 

https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf; see also BETTER 

MARKETS, SPECIAL REPORT, TEN YEARS OF DODD-FRANK AND FINANCIAL REFORM; OBAMA’S 

SUCCESSES, TRUMP’S ROLLBACKS, AND FUTURE CHALLENGES  5 (July 21, 2020) (“Making all that 

worse, many people mistook that complexity for risk mitigation, as if through the alchemy of 

securitization and re-securitization plus structuring and tranching, the impact of defaults and real 

estate price volatility had been largely eliminated.”) 

https://bettermarkets.com/sites/default/files/images/BetterMarkets_DoddFrankReport.pdf. 
5  Charles W. Murdock, The Dodd-Frank Wall Street Reform and Consumer Protection Act: What 

Caused the Financial Crisis and Will Dodd-Frank Prevent Future Crises?, 64 SMU L. REV. 

1243, 1303 (2011) (“What is particularly shocking is the lack of due diligence done by the rating 

agencies in connection with issuing AAA ratings, from which they collected hefty fees.”). 
6  See BETTER MARKETS, SPECIAL REPORT, TEN YEARS OF DODD-FRANK AND FINANCIAL REFORM; 

OBAMA’S SUCCESSES, TRUMP’S ROLLBACKS, AND FUTURE CHALLENGES  22 (July 21, 2020) 

(“Moreover, financial regulation was significantly siloed—individual regulators oversaw the 

particular activities and entities within their jurisdiction, but no one regulator monitored the entire 

financial sector for systemic risks.”) 

https://bettermarkets.com/sites/default/files/images/BetterMarkets_DoddFrankReport.pdf; Gregg 

Gilizinis, Center for American Progress, Strengthening the Regulation and Oversight of Shadow 

Banks (Jul. 18, 2019) (“Moreover, financial regulators with differing, and in some cases, 

overlapping jurisdictions were too siloed and as a consequence did not adequately communicate 

with one another. They instead focused on their respective pieces of the financial sector and were 

 

https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf
https://bettermarkets.com/sites/default/files/images/BetterMarkets_DoddFrankReport.pdf
https://bettermarkets.com/sites/default/files/images/BetterMarkets_DoddFrankReport.pdf
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simply assumed that real estate prices would never go down and so assumed that there was little 

risk of default (and also, relatedly, that it was unlikely that significant numbers of households 

would default on making housing payments and risk losing their homes).7  Nowhere to be found 

in these considerations was any concern for the people and families saddled with unaffordable, 

toxic mortgages that were practically designed to fail, who would then face the devastating and 

life-altering threat of losing their homes. 

 

In hindsight, of course, we now know the result of mortgage lenders peddling those toxic, 

unaffordable mortgages: a devastating financial crisis that has cost $20 trillion (and counting)8 

with taxpayers left on the hook for up to $29 trillion in bailouts benefiting, in many cases, the very 

people whose reckless actions nearly destroyed the financial system in the first place.9  But it is 

critical to note that, even without those broader systemic consequences, the peddling of toxic 

unaffordable mortgages to unsuspecting consumers, and the subsequent failure of those mortgages, 

would have been a massive scandal all on its own.  It meant that millions of families were set up 

to fail, put into mortgages they did not understand and could not afford, and sure to face severe 

financial hardship and possibly even homelessness trying to keep up with unaffordable housing 

payments while still trying to figure out how to put food on the table and pay for childcare, 

healthcare, and the other necessities of daily life.   

 

To remedy these failures, the Dodd-Frank Act included robust consumer protection 

provisions, including the establishment of the CFPB as an agency dedicated to protecting 

consumers of financial products.  Among its core mortgage lending reforms was the ATR 

requirement imposed on lenders.  It generally provides that  

 

no creditor may make a residential mortgage loan unless the creditor makes a 

reasonable and good faith determination based on verified and documented 

information that, at the time the loan is consummated, the consumer has a 

 
blind to risks that developed across jurisdictions or outside of any one regulator’s jurisdiction.”), 

https://www.americanprogress.org/issues/economy/reports/2019/07/18/471564/strengthening-

regulation-oversight-shadow-banks/ 
7  See MARTIN NEIL BAILY, ET AL., BROOKINGS INSTITUTE, THE ORIGINS OF THE FINANCIAL CRISIS 

18 (“Fraud, lack of due diligence, and deceptive practices occurred on both sides of the mortgage 

transactions, but as long as house prices continued to rise at a good pace, the whole structure could 

continue, and even the fraud and deception were buried as people were able to refinance and were 

unlikely to default on their mortgages and lose the equity (if they had any) that they had built up.”), 

https://www.brookings.edu/wp-content/uploads/2016/06/11_origins_crisis_baily_litan.pdf.   
8  BETTER MARKETS, THE COST OF THE CRISIS: $20 TRILLION AND COUNTING (2015), 

https://bettermarkets.com/sites/default/files/Better%20Markets%20-

%20Cost%20of%20the%20Crisis.pdf. 
9  James Andrew Felkerson, Levy Economics Institute of Bard College, A Detailed Look at the Fed’s 

Crisis Response by Funding Facility and Recipient  (Public Policy Brief No. 123, (2012) 

https://www.econstor.eu/bitstream/10419/121982/1/689983247.pdf.   

https://www.brookings.edu/wp-content/uploads/2016/06/11_origins_crisis_baily_litan.pdf
https://bettermarkets.com/sites/default/files/Better%20Markets%20-%20Cost%20of%20the%20Crisis.pdf
https://bettermarkets.com/sites/default/files/Better%20Markets%20-%20Cost%20of%20the%20Crisis.pdf
https://www.econstor.eu/bitstream/10419/121982/1/689983247.pdf
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reasonable ability to repay the loan, according to its terms, and all applicable taxes, 

insurance (including mortgage guarantee insurance), and assessments.10 

 

The Dodd-Frank Act goes on to establish certain types of mortgages, known as qualifying 

mortgages (“QMs”) for which a mortgage lender will be deemed to have met the requirements to 

determine ATR at the time the loan is made.11  The statute specifies the conditions and restrictions 

that a loan must satisfy to be a QM, including that the loan cannot be negatively amortizing, that 

the lender has considered the borrower’s income and expenses, that points and fees must not 

exceed a certain amount, and that the term of the loan must not exceed 30 years.12  The Dodd-

Frank Act further gives the CFPB authority to add or subtract from the conditions that will establish 

a loan as a QM that satisfies the ATR requirements, but it conditions the exercise of that authority 

“upon a finding that such regulations are necessary or proper to ensure that responsible, affordable 

mortgage credit remains available to consumers in a manner consistent with the purposes of this 

section, necessary and appropriate to effectuate the purposes of this section and section 1639b of 

this title, to prevent circumvention or evasion thereof, or to facilitate compliance with such 

sections.”13 

 

 In January 2013, the CFPB promulgated a QM rule (“2013 QM Rule”).14  That rule 

established a “General QM” category that, among other things, set as a condition that lenders 

determine that a transaction would result in a debt-to-income ratio (“DTI”) of no more than 43% 

for the borrower.15  The 2013 QM Rule also established a so-called “GSE Patch” that defined a 

transaction as a QM if it met the requirements for sale to, or guarantee by, a government-sponsored 

enterprise such as Ginnie Mae or Freddie Mac.16  Subsequently, the CFPB has established 

additional categories of QMs, including a QM category for transactions by smaller lenders (“Small 

Lender QM”) required by Congress in the Economic Growth, Regulatory Relief, and Consumer 

Protection Act of 2018 (“S. 2155”).  The Small Lender QM rule allows transactions to attain QM 

status where the loan does not contain interest-only or amortizing features and the lender has less 

than $10 billion in assets, retains the loan in portfolio, and complies with restrictions on points and 

fees.17 

  

Generally speaking, when a transaction meets the conditions to be a QM, either statutorily 

or through the various QM categories established by the CFPB, it gives the lender a greater level  

of assurance that it will not be subject to liability for failure to reasonably consider the borrower’s 

 
10  15 U.S.C. § 1639c(a)(1) (emphasis added). 
11  15 U.S.C. § 1639c(b)(1).   
12   15 U.S.C. § 1639c(b)(2)(A).   
13   15 U.S.C. § 1639c(b)(3)(B)(i). 
14  Ability to Repay and Qualified Mortgage Standards Under the Truth in Lending Act (Regulation 

Z), 78 Fed. Reg. 6407 (Jan. 30, 2013). 
15  Release at 53,568. 
16  Release at 53,568. 
17  Release at 53,570-71. 
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ATR, either in the form of a safe harbor, i.e. an irrebuttable presumption that the lender has met 

the ATR requirements because the transaction is a QM, or, for higher priced loans, a rebuttable 

presumption that the transaction meets the ATR requirements.18  The Dodd-Frank Act gives 

borrowers a private right of action for violations of ATR requirements; however, such lawsuits are 

subject to a three-year statute of limitations.19  Borrowers can also assert a violation of ATR 

requirements as a defense to a foreclosure action, via setoff or recoupment, by the lender (or their 

lender’s assignee).20  Congress made an affirmative determination not to subject this foreclosure 

defense to a statute of limitations.21 

 

 Since the establishment of the QM rules in 2013, the requirements have been the subject 

of a significant amount of attention.  In particular, the conditions for the General QM, particularly 

the requirement to determine that the transaction would result in no more than a 43% DTI for the 

borrower, has proven to be a difficult condition for lenders to establish.22  As a result, a significant 

amount of lending activity has been by lenders attempting to meet the GSE Patch conditions.  

However, as its name implies, the GSE Patch is a temporary measure currently set to expire 

whenever the GSEs emerge from conservatorship, or in January 2021, whichever comes first.  That 

means that a significant amount of mortgage activity that had previously met the conditions for a 

QM will no longer do so, potentially causing a contraction in mortgage credit as lenders either 

have to face greater litigation risk by making loans that do not fit into a QM category, or attempt 

to fit new transactions into QM categories that are more restrictive.23  The CFPB has expended a 

significant amount of effort addressing the QM regime, particularly in light of the impending 

expiration of the GSE Patch.  Most recently, in June 2020, the CFPB proposed a rule that would 

revise the General QM category by removing the 43% DTI requirement and replacing it with a 

new test that determines affordability by reference to loan pricing.24 

 

 The Proposal would add a QM category for so-called “seasoned loans.”  Specifically, the 

Proposal would establish an irrebuttable presumption that a lender has met the ATR requirements 

for transactions with certain characteristics—i.e. that the transaction is a first-lien, fixed-rate loan 

with a term of less than 30 years and in which total points and fees do not exceed specified limits— 

if within the first 36 months of the loan term the borrower has no more than two delinquencies of 

 
18  Release at 53,572. 
19  Release at 53,569 n.11. 
20  15 U.S.C. § 1640(k). 
21  15 U.S.C. § 1640(k)(1). 
22  Comments of the Atlanta Legal Aid Society, Inc., Consumer Federation of America, National 

Consumer Law Center (on behalf of its low-income clients), the National Association of Consumer 

Advocates, and the National Community Stabilization Trust on Qualified Mortgage Definition 

under the Truth in Lending Act (Regulation Z) at 4 (Sept. 16, 2019), 

https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-

mortgage-sept2019.pdf.   
23  Release at 53,568. 
24  Release at 53,571. 

https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-mortgage-sept2019.pdf
https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-mortgage-sept2019.pdf
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more than 30 days and no delinquencies of more than 60 days. 25 Or, put another way, the Proposal 

would conclusively establish that a lender has met the ATR requirements even if, within the first 

36 months of the loan, the borrower was up to 29 days delinquent on every payment and up to 59 

days delinquent for two of those payments.   

COMMENTS 

 

Much of the effort expended by the CFPB over the years to address the QM definition, and 

particularly the impending expiration of the GSE Patch, represents a good faith attempt to balance 

the need to protect consumers and give real meaning to the ATR requirements with the need to 

ensure access to homeownership through affordable mortgages on fair terms for creditworthy 

borrowers.  However, this Proposal falls well outside those attempts to appropriately balance 

competing interests and objectives.  It does not seek to balance anything.  It is an unlawful gift to 

the mortgage industry, establishing a rule that Congress has not given the CFPB the authority to 

write, and doing so to provide a naked benefit to mortgage lenders at the expense of distressed 

borrowers.  And it is accompanied with absolutely no evidence, beyond naked speculation, that 

the Proposal will actually increase access to affordable credit for creditworthy borrowers.  As such, 

the Proposal should be withdrawn. 

I. THE CFPB DOES NOT HAVE THE AUTHORITY TO ADOPT THE PROPOSAL 

 

The ATR requirements of the Dodd-Frank Act are crystal clear.  A lender is obligated to 

determine a borrower’s ATR the loan “at the time the loan is consummated.”26  This requirement 

makes perfect sense in light of the purposes of the Dodd-Frank Act and the context in which it was 

passed.  A lender should not make a loan that, at the time of the transaction, is unaffordable on its 

terms.  Nevertheless, in the run-up to the financial crisis lenders routinely did this (and investors 

routinely bought mortgages structured to fail) on the belief that home prices would continue rising 

indefinitely.  Based on this erroneous assumption, lenders acted with confidence that even though 

the loans were unaffordable, borrowers would be able to pay the loans back by refinancing (or, in 

worst case scenarios where borrowers ended up defaulting, lenders could foreclose and resell the 

property without taking a significant loss, or any loss at all).27  In other words, the prevailing 

attitude among mortgage originators, lenders, investors, and even government regulators, was that 

even mortgages that were designed to be unaffordable (such as loans with interest-only features, 

 
25  Release at 53,568. 
26  15 U.S.C. § 1639c(a)(1) (emphasis added). 
27  MARTIN NEIL BAILY, ET AL., BROOKINGS INSTITUTE, THE ORIGINS OF THE FINANCIAL CRISIS 18 

(“Fraud, lack of due diligence, and deceptive practices occurred on both sides of the mortgage 

transactions, but as long as house prices continued to rise at a good pace, the whole structure 

could continue, and even the fraud and deception were buried as people were able to refinance 

and were unlikely to default on their mortgages and lose the equity (if they had any) that they had 

built up.”), https://www.brookings.edu/wp-

content/uploads/2016/06/11_origins_crisis_baily_litan.pdf.   

https://www.brookings.edu/wp-content/uploads/2016/06/11_origins_crisis_baily_litan.pdf
https://www.brookings.edu/wp-content/uploads/2016/06/11_origins_crisis_baily_litan.pdf
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negative amortization, and low teaser rates) or for which lenders were indifferent to affordability 

(such as no-doc or low-doc loans) would almost certainly eventually be repaid because home 

prices would continue to rise, allowing borrowers to refinance before defaulting.  This is why the 

Dodd-Frank Act requires a lender to determine ATR as of the time of the transaction, not based on 

assumptions about future events.28 

 

The safe harbor and QM provisions in the Dodd-Frank Act support the interpretation that 

ATR must be determined at the time of the transaction.  Importantly, the statutory QM provisions 

of the Dodd-Frank Act are not exceptions to the ATR requirement.  Rather, they are conditions 

that, if met at the time of the transaction, are considered sufficient to determine that, as a matter of 

law, a lender has reasonably determined a borrower has the ability to repay the loan.  Essentially, 

determining whether a lender has met the Dodd Frank Act’s general ATR requirements requires a 

fact finder to examine the facts and circumstances surrounding a particular transaction to decide  

whether a lender reasonably determined a borrower's ability to repay the transaction. The safe 

harbor/QM provisions of the Dodd-Frank Act supplement this by providing that where a lender 

that ensures certain specific conditions of a transaction are met at the time the loan is extended, 

e.g. that the underwriting process is based on a fully amortizing repayment schedule, the lender 

has satisfied the ATR requirements.29  The Bureau's authority to subtract from or add to the QM 

conditions is thus properly read not as authority to establish exemptions from the ATR 

requirements, but to revise the conditions that, if met at the time of the transaction, establish that 

a lender has adequately determined a borrower’s ability to repay, and thus is entitled to the 

presumption. 

 

However, the Proposal clearly violates these principles.  As the Bureau admits in the 

Release, “a consumer might lack an ability to repay at loan consummation and yet still make timely 

payments for three years.”30  Thus, the forward-looking condition the Bureau is establishing in the 

Proposal (i.e. a mortgage is a QM after three years of on-time payments, or, more accurately, not 

seriously delinquent payments) does not, by the Bureau’s own admission, actually establish that 

at the time the loan is made the loan has met the ATR requirements.  And yet, the statutory scheme 

clearly contemplates that a loan must meet the ATR requirements at the time it is made, either 

generally or through meeting the conditions of a QM.  Therefore, contrary to Congressional intent, 

in the Proposal the Bureau is not adding or subtracting to the conditions that indicate whether a 

lender has reasonably determined the borrower’s ability to repay at the time the loan is 

made.  Instead the Proposal essentially establishes an exemption from the ATR requirements for 

loans with limited delinquencies in the first three years that also meet the other requirements.  

 

 
28  This requirement, of course, also has a benefit for the lender, inasmuch as the lender is not held 

accountable for developments subsequent to the making of the loan, such as job loss, divorce, 

illness, etc., that could affect affordability but could not have been reasonably foreseen at the time 

of the transaction.   
29  15 U.S.C. § 1639c(b). 
30  Release at 53,579. 
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“It is a fundamental canon of statutory construction that the words of a statute must be read 

in their context and with a view to their place in the overall statutory scheme.”31  The statutory 

scheme of the Dodd-Frank Act makes clear Congress’s intent that the ATR requirements must be 

met at the time the loan is consummated, not satisfied by the occurrence of some future, 

unknowable series of events.  The general ATR requirement in the law expressly requires that the 

ATR determination must be made at the time the loan is consummated, and it is coupled with a 

definition of a QM that includes only conditions that can be determined at the time the loan is 

consummated, not conditions that can be satisfied thereafter.  Removing any doubt is Congress’s 

decision to allow borrowers to assert as a defense to a foreclosure proceeding a lender’s failure to 

consider their ability to repay without regard to any statute of limitations whatsoever.  This is a 

clear indication that Congress did not intend that lenders could escape liability merely as a result 

of the passage of time.  Yet, the Proposal essentially allows lenders to do just this. 

 

The Dodd-Frank Act simply does not give the Bureau the authority to establish exemptions 

from the ATR requirements.32  The irrebuttable presumption the Bureau is seeking to establish in 

the Proposal is for Congress to establish, or for Congress to give the Bureau the authority to 

establish. Congress has done neither of those things and accordingly the Proposal is beyond the 

Bureau's authority.  

 

II. THE PROPOSAL IS ARBITRARY AND CAPRICIOUS BECAUSE IT BENEFITS 

INDUSTRY AT THE DIRECT EXPENSE OF CONSUMERS AND DOES NOT 

PLAUSIBLY PROVIDE ANY CONSUMER BENEFIT 

 

A rule is arbitrary and capricious if the agency fails to examine the relevant data and 

articulate a satisfactory explanation for its action including a “rational connection between the 

facts found and the choice made.” It is also arbitrary and capricious “if the agency has relied on 

factors which Congress has not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a difference in view or the 

product of agency expertise.”33  Essentially, the law requires agencies engaged in rulemaking to 

consider the appropriate factors and data, draw rational conclusions, and offer a “satisfactory 

explanation” for its proposals.   

 

The Proposal fails these tests.  It rests on irrational assumptions by erroneously conflating 

a borrower’s short history of payments that are not seriously delinquent with an ability-to-repay 

and it subverts both the statutory mission of the CFPB to protect consumers and the specifically 

 
31  National Assn. of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 666 (2007).   
32  Whatever inferences one might draw about ATR from a record of on time payments, there is no 

conceivable justification for a irrebuttable presumption based on such an after-the-fact series of 

events.. 
33  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
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consumer protective purpose of the ATR requirements by establishing a rule that benefits industry 

at the direct expense of vulnerable consumers while not offering any plausible consumer benefit. 

 

A. Seasoning Under the Proposal Does Not Equate to an Ability to Repay. 

 

From a policy perspective, the very premise of the Proposal is flawed.  The basis of the 

Proposal is that a lack of serious delinquencies over some period of time must mean that the loan 

was affordable for the borrower at its origination.  This is a fundamentally mistaken notion that 

ignores reality.  Most people prioritize their housing payments when they are having trouble 

making their ends meet for obvious reasons—people do not want to lose a roof over their heads, 

their homes, and the equity they may have accumulated.  In general, cash-strapped consumers are 

urged to prioritize their housing payments above other expenses, and the CFPB itself dispenses 

this guidance.34   

 

In many circumstances, a consumer who obtains an unaffordable loan may nevertheless be 

plausibly able to avoid serious delinquencies for 36 months, or longer, through a variety of 

means—borrowing from friends or family, utilizing credit cards or otherwise taking on additional 

debt, drawing down retirement accounts, cutting down on other expenses (including critical 

expenses such as food and bills), or even taking on additional jobs.35  This is especially the case 

here because the Proposal would actually allow a significant number of delinquencies—an 

unlimited number of delinquencies up to 30 days and two serious delinquencies of more than 30, 

but less than 60 days.  Put simply, the irrebuttable presumption the CFPB gifts to lenders just does 

not match reality, and the Proposal fails to take these factors into account.  

 

B. The Proposal Provides a Benefit to Industry at the Expense of Distressed 

Borrowers While Providing no Benefit to Consumers. 

 

Ultimately the Proposal is yet another in a series of actions by the CFPB, under its current 

leadership, that benefits industry at the expense of consumers.36  Mortgage lenders foreclosing on 

homeowners get a free, unearned presumption that they complied with the law.  Meanwhile, 

 
34  CFPB, Your Money Your Goals: Prioritizing Bills (“Read through the list of expenses. Identify 

what you need to pay to protect your housing and income, keep your insurance, and meet any court-

ordered obligations.”) (last accessed Sept. 28, 2020), 

https://files.consumerfinance.gov/f/documents/cfpb_your-money-your-goals_prioritizing-

bills_tool.pdf   
35  Comments of the Atlanta Legal Aid Society, Inc., Consumer Federation of America, National 

Consumer Law Center (on behalf of its low-income clients), the National Association of Consumer 

Advocates, and the National Community Stabilization Trust on Qualified Mortgage Definition 

under the Truth in Lending Act (Regulation Z) at 18-19 (Sept. 16, 2019), 

https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-

mortgage-sept2019.pdf 
36  BETTER MARKETS, SPECIAL REPORT, TEN YEARS OF DODD-FRANK AND FINANCIAL REFORM; 

OBAMA’S SUCCESSES, TRUMP’S ROLLBACKS, AND FUTURE CHALLENGES  51-52 (explaining how 

current CFPB leadership has caused the CFPB to “favor consumer predators.”). 

https://files.consumerfinance.gov/f/documents/cfpb_your-money-your-goals_prioritizing-bills_tool.pdf
https://files.consumerfinance.gov/f/documents/cfpb_your-money-your-goals_prioritizing-bills_tool.pdf
https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-mortgage-sept2019.pdf
https://www.nclc.org/images/pdf/foreclosure_mortgage/dodd-frank/comments-to-cfpb-qualified-mortgage-sept2019.pdf
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distressed homeowners who are facing foreclosure have a potentially viable foreclosure defense 

taken away from them.  Even worse, the Proposal, by design, would lay an almost unimaginably 

cruel trap for unwary borrowers—distressed homeowners lose a potential foreclosure defense for 

no other reason than that they diligently made payments on the mortgage, at what may have been 

considerable sacrifice, for at least three years.   

 

Against this gift to mortgage lenders, at the expense of consumers in distress, what benefits 

does the Proposal offer to consumers more broadly?  The answer is, essentially none.  The Release 

offers no evidence regarding benefits to consumers in the form of decreased costs or increased 

access to credit, except to repeat its estimate from 2013, when the original qualified mortgage rule 

was issued, that litigation costs related to the ability-to-repay requirement would increase the cost 

of a loan by 10 basis points, or $212 for a $210,000 loan.37  To put that in perspective, for a 30-

year mortgage, that equates to $7 per year, or $0.58 per monthly payment.  Even assuming that the 

Proposal would produce such savings, they are a paltry benefit that can hardly justify the direct 

and concrete cost to distressed borrowers. 

 

The Bureau in the Release does speculate, frequently, that establishing the seasoning  safe 

harbor could increase access to credit.38  However, repetition of an assertion is not evidence 

supporting that assertion, and the Bureau offers absolutely no evidence that the Proposal will have 

this effect.  The Bureau’s claims are little more than naked speculation that seems implausible on 

its face.  As a general proposition, lenders are incentivized to make loans that fit the definition of 

a QM, as originally conceived, because meeting that definition provides them with a degree of 

certainty—when the loan meets the definition for a QM, the lender knows at the time of the 

transaction that they cannot be held liable for failing to meet the ATR requirements.  But under 

the Proposal, no lender can take any action to ensure that a loan will qualify for the proposed safe 

harbor at the time the loan is made.  Instead, the loan can only qualify for the safe harbor after 

three years of on-time payments, an uncertain eventuality.  Thus, from the lender’s perspective, 

the Proposal would not eliminate or meaningfully reduce uncertainty at the time of loan 

origination, because the lender cannot possibly know whether the loan will end up meeting the 

seasoning requirements, and in any event will have to wait three years to find out.  Accordingly, 

there is no reason to think that litigation risk-averse lenders will expand credit in response to the 

Proposal, nor that lenders will price loans more favorably in response.   

The Proposal rests on a faulty premise, lacks a credible supporting rationale, and confers 

benefits solely on lenders at the expense of borrowers.  It is therefore arbitrary and capricious as 

well as contrary to the Dodd-Frank Act. 

CONCLUSION  

 We hope these comments are helpful as you evaluate the Proposal. 

 

 Sincerely, 

 

 
37  Release at 53,598.   
38  E.g. Release at 53,571. 
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