
 

 
 

May 13, 2015 

 

European Commission 

SPA2 03/071 

1049 Brussels 

Belgium 

 

Re:  Green Paper, Building a Capital Markets Union, February 18, 2015 

 

Ladies and Gentlemen: 

 

Better Markets, Inc. appreciates the opportunity to comment on the above-captioned 

Green Paper of the European Commission.   

 

Better Markets is a U.S. nonprofit organization that promotes the public interest in 

the financial markets.  Focusing largely on the rulemaking process following the financial 

crisis of 2008 and passage of the Dodd-Frank Act,1 Better Markets has submitted over 150 

comment letters to U.S. and international financial regulators and policymakers advocating 

for strong and swift implementation of comprehensive financial reforms in the securities, 

commodities, and credit markets.  The primary goal of this advocacy has been to promote 

transparency, accountability, and oversight in our financial markets, so they are capable of 

serving the real economy without precipitating another devastating financial crisis. 

 

INTRODUCTION AND SUMMARY OF COMMENTS 

  

The Commission’s desire to build a “Capital Markets Union” and increase economic 

growth throughout Europe is understandable and, in principle, worthwhile. However, the 

goal of economic growth must be balanced with a focus on completing long-term reforms 

that (1) more effectively limit systemic risk in the banking sector, and (2) provide strong 

investor protections.  In fact, the single-minded pursuit of economic growth in the absence 

of further structural reforms and protective measures will not succeed.   

 

                                                           
1  The Dodd–Frank Wall Street Reform and Consumer Protection Act (Pub.L. 111–203, H.R. 4173). 
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The essential premise of the Green Paper is that growth should be increased through 

greater reliance on the capital markets rather than the banking sector.  But the first order of 

business must be to finish the job of reforming the banking system in Europe.  Neglecting 

that all-important task will ultimately doom any job-growth initiative to failure, for two 

reasons.  First and foremost, if the banking system remains in its current state, preoccupied 

with the pursuit of extraordinary profits through unacceptably risky activities, then it is 

likely to precipitate another catastrophic financial crisis.  And such a crisis will do far more 

to destroy economic growth than any other single cause or condition possibly can.  We need 

not remind the Commission of the economic devastation that follows weak banking 

regulation. 2 

 

Second, abandoning the banking reform process is a lost opportunity.  While it is true 

that in Europe, businesses already rely heavily on banks for financing, more could be done.  

If appropriately restructured and refocused on core lending activities that serve individuals 

and businesses, banks can contribute much more to economic growth.   

 

With respect to proposals for invigorating the capital markets, the Green Paper gives 

far too little weight to essential regulatory protections, suggesting that some existing 

measures should be relaxed in the name of growth.  This is a dangerous antipathy toward 

regulation, and it reflects at least two basic flaws.  First, it implicitly and incorrectly assumes 

that gains in the amorphous areas of employment and growth can justify the terrible 

financial and human costs that arise from predatory and fraudulent behavior in the financial 

markets.  Second, it ignores the basic truth that an essential ingredient of any vital capital 

market is investor confidence, and that confidence depends upon the ability of regulators to 

prevent investors from becoming victims.  Far from being an impediment to the 

development of robust capital markets, strong regulation is an essential ingredient of such 

markets. 

 

The most worrisome example of the de-regulatory impulse is the Green Paper’s 

emphasis on streamlining and revitalizing the securitization market, which has proven to be 

one of the most incendiary and destructive financial instruments ever unleashed on 

investors.  While securitization can provide genuine economic benefits by facilitating the 

availability of credit, those gains will come at an unacceptable price if the securitization 

market is not subjected to rigorous safeguards.  Although U.S. regulators have made some 

progress in this area, their efforts are incomplete, and in some instances, flawed by 

significant loopholes.   

                                                           
2  See Better Markets, The Cost Of The Wall Street-Caused Financial Collapse and Ongoing Economic Crisis is 

More Than $12.8 Trillion (Sept. 15, 2012), available at 
http://bettermarkets.com/sites/default/files/Cost%20Of%20The%20Crisis_2.pdf.  

http://bettermarkets.com/sites/default/files/Cost%20Of%20The%20Crisis_2.pdf.
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BACKGROUND 

 

The effort to institute banking structural reforms in Europe had an auspicious start, 

but has lost momentum. 

 

The development of structural banking reforms in Europe has stalled.  The process 

was spearheaded by Commissioner Barnier when he announced in November 2011 the 

establishment of a High-Level Expert Group with a mandate to assess the need for structural 

reforms in the European Union (EU) banking sector.  The Expert Group was chaired by Erkki 

Liikanen, the Governor of the Bank of Finland. On October 2, 2012 the group released its 

report containing an analysis of the banking sector in Europe and proposals for making it 

less fragile.  On January 29, 2014, the European Commission issued its final proposal on 

structural measures for improving the resilience of EU credit institutions.   

 

Thereafter, the January 29th proposal was widely vetted.  The Working Party on 

Financial Services considered it at six meetings (July 2, 2014; July 17, 2014; September 24, 

2014; October 10, 2014; October 28, 2014; and December 5, 2014). The European Economic 

and Social Committee delivered its comments on July 9, 2014, while the European Central 

Bank delivered its comments on November 21, 2014.  

 

On December 22, 2014, the Italian Presidency of the Council of the European Union 

prepared a progress report in which it expressed the following aspirations:   

 

The Italian Presidency expects delegations to take note of this Progress 

Report, with a view to the incoming Latvian Presidency to further progressing 

work on the draft Regulation with a particular focus on the policy issues 

identified in this Report and the possible concrete solutions, and preparing 

negotiations with the European Parliament.3 

 

However, as of today, there has apparently been no further progress on the banking 

structural reform effort, and its future is unclear.  

 

The Green Paper was issued as structural banking reforms lost momentum. 

 

The European Commission released the Green Paper, entitled “Building a Capital 

Markets Union,” in February of 2015 to begin the process of soliciting input on building a 

                                                           
3  Progress Report from Presidency to delegations on proposal for a regulation of the European Parliament 

and of the Council on structural measures improving the resilience of EU credit institutions (2014/0020) 
(COD) (December 20, 2014) page 11.  
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single capital market for all 28 EU member states. The Green Paper begins a three-month 

consultation period. 

 

The European Commission is seeking to build a new capital market to attract more 

investment into the EU from the rest of the world, to better match investment sources to 

SMEs (small and mid-sized companies) and infrastructure projects, and to make the financial 

system more stable by introducing a wider range of funding sources. The Commission notes 

several challenges stemming from the current state of capital markets in the EU.  For 

example, it observes that capital markets are currently fragmented and much smaller than 

markets in other parts of the world.  At the same time, European businesses are heavily 

reliant on banks for funding.  

 

Thus, one of the primary goals at this stage is to identify obstacles to capital markets’ 

playing a larger role in the European economy. The Commission argues that building a single 

and more robust capital market will improve allocation of risk and capital between member 

states, therefore making the European economy more resilient. 

  

The Green Paper outlines several key principles to serve as a foundation for the new 

Capital Markets Union.4 According to the Paper, the new market should: 

 

 Maximize benefits of capital markets for the economy, jobs, and growth; 

 Create a single market for all 28 Member States by removing barriers to cross-

border investment and fostering stronger connections with global markets; 

 Have a single rulebook for financial services that is effectively and consistently 

enforced; 

 Ensure an effective level of consumer and investor protection; and  

 Attract investment from across the world and increase EU competitiveness. 

 

Additionally, the Green Paper specifically identifies three objectives and seeks 

comment on how best to achieve them:5 

 

 Improving access to financing for businesses, particularly SMEs, and investment 

projects like infrastructure development; 

 Increasing and diversifying sources of funding; and 

 Making markets work more effectively and efficiently, within and across member 

states. 

 

                                                           
4  Green Paper at 5. 
5  Id.  
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With that framework in mind, the Commission seeks views on the priorities put forth, 

including enhancing access to capital markets and creating robust economic growth.  

 

COMMENTS 

 

I. The Capital Markets Union must not take priority over the more important 

and fundamental process of implementing structural reforms in the 

banking sector. 

 

More effectively addressing the culture of risk in the EU banking sector is a critical 

step for two reasons.  First, it would reduce the likelihood of another financial crisis, which 

would have an unquestionably devastating impact on jobs, growth, and overall economic 

prosperity. In addition, it would help increase direct lending to the real economy, which in 

turn would promote the fundamental goal of the Green Paper: economic growth.  

 

The Liikanen Report precisely identifies the major weakness in the EU banking sector 

and their origins: 

 

Commercial banking moved increasingly away from customer relationship-

based banking, where loans are granted and then held until maturity, to the 

“originate and distribute” model, where granted loans are pooled, then 

securitized and sold to investors. This shift in business model increased 

traditional banks’ connection to the shadow banking sector. They became part 

of the long intermediation chains that are characteristic of shadow banking. 

The increasing influence of an investment banking-oriented management 

culture also spurred a focus on short-term profits in commercial banking, 

reinforced by shareholder pressure and short-term performance-based 

managerial compensation schemes. Investment banks, in turn, transformed 

themselves from partnerships into public corporations. This helped them 

grow, but also provided them with incentives to take risk that their partners 

would not have taken with their own money.6  

 

The Liikanen Report further explains that this penchant for risk was widespread 

throughout the banking sector:   

 

[i]n evaluating the European banking sector, the Group has found that no 

particular business model fared particularly well, or particularly poorly, in the 

                                                           
6  High-level Expert Group on reforming the structure of the EU banking sector (October 2, 2012), section 

5.2. 
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financial crisis. Rather, the analysis conducted revealed excessive risk-taking 

– often in trading highly-complex instruments or real estate-related lending – 

and excessive reliance on short-term funding in the run-up to the financial 

crisis.7 

 

In short, excessive risk-taking was the underlying cause of the meltdown in the 

European financial system. Consequently, any initiatives and policies introduced in the area 

of financial markets should be analyzed first from the standpoint of how well they promote 

or mitigate excessive risk-taking.  Because the Capital Markets Union initiative will not solve 

this problem, it should be subordinated to banking reform.  

 

Addressing these fundamental problems would also require EU banks to better serve 

the real economy, thereby further stimulating economic growth.  The Green Paper notes that 

European businesses are heavily reliant on banks for funding,8 and it is clear that the banking 

industry has a critically important role in financing the real economy in the European Union. 

The High-level Expert Group on reforming the structure of the EU banking sector (Liikanen 

Report) explained the importance of banking reform not just as a crisis-prevention measure, 

but as a means for ensuring that banks serve society more effectively: 

 

Banks’ role in corporate finance is central, especially for small-and-medium 

sized enterprises (SMEs). The continuous and smooth supply of banking 

services to SMEs is essential also for large corporations because SMEs are 

often subcontractors to them. It is of utmost importance that the regulatory 

reform as a whole supports and strengthens the European banking sector’s 

ability to continue to provide its financial services efficiently, given how 

essential they are to society more broadly. Various models of organizing banks 

can be successful in supplying these services, provided that sufficient 

completion is maintained and that bank management or client decision-

making is not distorted by expectations of banks being too big, or too 

important to fail.9 

 

The banking reform proposals put forth by the European Commission on January 29, 

2014, embody solutions to both of the closely-related problems highlighted above: reducing 

risk and better serving the real economy: 

 

                                                           
7  High-level Expert Group on reforming the structure of the EU banking sector (October 2, 2012), Letter from 

the Chair.  
8  Green Paper at 2.  
9  High-level Expert Group on reforming the structure of the EU banking sector (October 2, 2012), section 

5.1. 
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This Regulation intends to reduce excessive risk taking and rapid balance 

sheet growth, difficult resolution, difficult monitoring, conflicts of interest, 

competition distortions, and misallocation of capital. It also intends to shield 

institutions carrying out activities that deserve public safety net from losses 

incurred as a result of other activities. Necessary rules should therefore 

contribute to refocusing banks on their core relationship-oriented role of 

serving the real economy, and avoid that bank capital be excessively 

allocated to trading at the expense of lending to the non-financial economy.10 

 

Unfortunately, 15 months after the European Commission put forward these concrete 

measures to address the risks in the banking sector and the impediments to lending to the 

non-financial economy, no steps have been undertaken to move the regulatory program 

forward. Instead, the Commission abandoned those concrete and practical proposals to 

pursue a poorly defined and not easily measurable goal of a capital market union. 

 

To reduce the excessive risk taking in the European financial markets, and to promote 

lending to the non-financial economy, the first priority of the European Commission should 

be the implementation of structural measures to improve the resiliency of EU credit 

institutions, as proposed in January 2014. 

 

II. The Capital Markets Union must focus more on ensuring that necessary 

regulatory protections are in place. 

 

An obvious lesson from the history of the financial sector over more than half a 

century is that a strong regulatory framework goes hand-in-hand with economic growth. Yet 

in general, the Green Paper seems to assume the opposite. Although it makes cursory 

references to the need for regulation, it treats the topic as an aside rather than the key 

priority that it must be in any financial market innovation.  Excerpts from the report reflect 

this approach.  For example, it declares that “We need to identify and remove barriers which 

stand between investors’ money and investment opportunities,” without  mention of the 

many “barriers” that serve as necessary and appropriate safeguards for protecting investors 

and maintaining investor confidence.  

 

Elsewhere it highlights the economic benefits that would accrue if the securitization 

market could be enlivened, with only a quick afterthought about safety: “If securitizations 

could be returned – safely – even to half of the levels they were in 2007 compared with today, 

                                                           
10  European Commission, Proposal for a regulation of the European parliament and of the council on 

structural measures improving the resilience of EU credit institutions (January 29, 2014), paragraph 12 
(emphasis added). 
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this could be equivalent to some €20bn of additional funding.”  And most telling is that of the 

32 questions presented in the Green Paper, only one relates to this important issue.11   

 

The Green Paper also conveys a sense of urgency surrounding the quest for economic 

growth.  It acknowledges that many of the challenges discussed in the paper are not new, but 

it explains that “the EU’s need for growth makes them pressing to solve.”  This motivation is 

understandable, but sacrificing regulatory safeguards in the interest of rapid economic 

growth is short-sighted and unwise in the long run. 

 

In reality, a strong regulatory framework provides a number of critical benefits.  First, 

it helps prevent financial crises history shows the consequences of under-regulation.  Two 

major U.S. governmental reports found that the 2007-08 financial crisis, and the historic 

recession that followed, could well have been avoided with proper regulation.  The Financial 

Crisis Inquiry Commission found that, among other things, “Widespread failures in financial 

regulation and supervision proved devastating to the stability of the nation's financial 

markets.”12  For example, the “Securities and Exchange Commission could have required 

more capital and halted risky practices at the big investment banks,” and the “Federal 

Reserve Bank of New York and other regulators could have clamped down on Citigroup's 

excesses in the run-up to the crisis,” but failed to do so.13  Similarly, the U.S. Senate Permanent 

Subcommittee on Investigations found that, for example, “U.S. financial regulators failed to 

stop financial firms from engaging in high risk, conflict-ridden activities.”14  The 

Subcommittee provided 19 regulatory or enforcement recommendations to rectify the 

failures which led to the crisis.15   

 

In addition to the failure of agencies to exercise what powers they had, a number of 

de-regulatory statutes unquestionably set the stage for the crisis.  The Gramm-Leach-Bliley 

Act, which tore down long-standing regulatory “barriers” separated financial services to 

control risk, was recognized as one of the major contributors to the financial crisis.  Similarly, 

the Commodity Futures Modernization Act of 2000 prohibited any meaningful regulation of 

the OTC derivatives market, which in turn was at the heart of the crisis. 

 

Claims that de-regulation acts as a growth stimulant have been vastly overstated for 

decades.  For example, contrary to bold predictions, there is so far no persuasive evidence 

                                                           
11  See Green Paper at 20 (“How can the ESAs further contribute to ensuring consumer and investor 

protection?”). 
12  Financial Crisis Inquiry Report at xviii. 
13  Id. 
14  U.S. Senate Permanent Subcommittee on Investigations, The Financial Crisis; Anatomy of a Financial 

Collapse, at 36. 
15  Id. at 12-14. 
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that the JOBS Act – admittedly early its implementation stage – has impacted the real 

economy in any measurable way.  What has been shown is that the principal result of the 

JOBS Act is to provide a “less accurate” portrayal of affected companies, rather than economic 

growth.16 

 

Finally, the Green Paper seems to call for investor protection measures as a bare 

means to attract savings, while we believe the interests of end-users and the needs of the 

real economy should be central in any piece of the future capital markets union. Strong 

investor protection regulations play a critical role in building and maintaining investor 

confidence, without which capital markets fail to become robust over the long term.  In 

addition, academic research has shown that investor protection leads to efficient 

investments on the part of both shareholders and corporate managers.17 History confirms 

that regulatory safeguards actually promote healthy, vibrant capital markets.  After the Great 

Depression, the U.S. Congress enacted massive new regulatory reforms in the form of the 

1930s securities and banking acts.  The result was over 70 years of sustained and 

unprecedented capital market growth.   

 

The need for investor protection is clear, as are the elements which make up a sound 

investor protection regime.  The proposed Capital Markets Union must preserve, and where 

necessary add, the core elements of any strong regulatory framework:  

 

1. Licensing requirements for brokerage firms, advisers, and other financial institutions 

and individuals to ensure minimum standards of fitness and competence, and to 

enable regulators to track and discipline financial actors when necessary and 

appropriate; 

 

2. Mandatory registration of securities, with ample, comprehensible, and timely 

disclosure of material information for investors; 

 

3. Strong conduct standards that combine flexible, principles-based elements to inhibit 

evasion with more prescriptive, clear–cut requirements to give industry fair guidance 

and enable regulators to enforce the standards more efficiently; 

 

                                                           
16  Michael Dambra, Laura Casares Field, Matthew Gustafson, Kevin Pisciotta, Analyst Research Quality and the 

JOBS Act: Effects of Increased Pre-IPO Communication (Dec. 19, 2014), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530109. 

17  See, e.g., R. David McLean, Tianyu Zhang, and Mengxin Zhao, Why Does the Law Matter? Investor Protection 
and Its Effects on Investment, Finance, and Growth, 67 J. of Fin. 313 (2012).  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530109
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4. Requirements that help align corporate governance policies with desired behaviors, 

including executive compensation disclosures and measures that protect the 

independence and authority of chief compliance officers; 

 
5. Pre- and post-trade data transparency to promote fairness and competition, and to 

enable meaningful regulatory oversight; 

 

6. A robust enforcement regime that holds companies and individuals truly accountable, 

without excessive reliance on industry-operated self-regulatory organizations;  

 

7. Meaningful private remedies that allow individual and class-action suits to seek 

redress  for damages due to illegal conduct; and  

 

8. Sufficient funding for regulatory bodies so they can carry out their responsibilities to 

protect investors and maintain orderly markets. 

 

Making these regulatory safeguards a more important priority in the development of 

a Capital Markets Union will ultimately enhance the prospects for success in the initiative. 

They will reduce the likelihood of future crises that destroy capital markets, and also 

promote the investor confidence and participation that are prerequisites for a robust capital 

market.  

 
III. Deregulatory measures in the securitization market are inadvisable and 

must be approached with extreme care. 

 

One of the “priorities for early action” identified in the Green Paper is to create a “high 

quality securitization market.”18 While securitization can be an extraordinarily valuable 

mechanism for providing credit and liquidity in for major sectors of the economy, ranging 

from real estate, to the automobile industry, to consumer and commercial credit, these highly 

complex financial products have the capacity to cause enormous harm. 

 

The poorly regulated asset-backed securities (“ABS”) market, operating in tandem 

with the unregulated derivatives market, triggered and fueled the financial crisis of 2008 on 

both sides of the Atlantic.  At the center of the maelstrom were thousands of residential 

mortgage-backed securities (“RMBS”), overloaded with subprime mortgage loans.   

 

Due to the bewildering complexity of these RMBS, investors were forced to rely on 

the credit rating agencies to judge their creditworthiness and on regulators like the SEC to 

                                                           
18  Green Paper at 10. 
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protect them through its disclosure regime.  But the rating agencies produced horrendously 

inaccurate ratings through a combination of flawed methodologies, incomplete data, and in 

many cases, conflicts of interest that severely compromised the integrity and quality of the 

ratings.  And the SEC’s rules were too weak to provide the necessary level of transparency 

for investors.  When mortgage default rates shot up and the value of RMBS plummeted, the 

derivatives markets, which were linked directly to the value of the RMBS, were overwhelmed 

and the effects cascaded through our entire financial system. 

 

The results are well known.  In the U.S., housing prices collapsed, wiping out the 

savings of those Americans with housing equity and forcing foreclosures at record rates.  Tax 

revenues plummeted while spending on social needs exploded, causing the deficit and debt 

to dramatically increase.  In the end, the financial crisis caused the American economy to lose 

$12 trillion or more,19 and at its peak left 27 million Americans un- and under-employed.20  

In Europe, the crisis “cost taxpayers €1,600 billion to rescue banks” and left nearly 25 million 

people unemployed.21 

 

The U.S. has made some progress in more effectively regulating securitizations.  The 

passage of a rule under the Dodd-Frank Act requiring securitizers to retain at least five-

percent of the risk in their asset pools, for example, will better align the interests of issuers 

and investors, leading to safer securities.22  And pursuant to the Dodd-Frank Act, along with 

a general overhaul of the SEC’s regulation governing ABS, investors will receive far more 

complete and timely information about the assets underlying the ABS offerings, including 

loan-level data. 

 

However, the new U.S. regulations contain gaps that the proposed Capital Markets 

Union should seek to avoid.  For example, the amendments to Regulation AB which govern 

ABS do not apply the increased disclosure standards to privately-offered ABS.  As a result, 

“banks are selling a greater share of securitized debt than ever on private markets - largely 

off the radar of regulators and watchdogs.”23  One news report obtained data showing that 

private-market RMBS “jumped to 78 percent of all new offerings last year from 46 percent 

                                                           
19  See, e.g., Better Markets report, supra note 2. 
20  The peak U6 rate was over 17%. Data available at http://www.bls.gov/webapps/legacy/cpsatab15.htm. 
21  Benoît Lallemand, Reforming the mega banks – two ways to deal with a tsunami (July 25, 2014), available at 

http://www.finance-watch.org/hot-topics/blog/909-blog-reforming-the-mega-banks; Lord Jonathan Hill 

at High-level conference - The long term financing agenda - the way to sustainable growth? (Feb. 4, 2015), 

available at http://www.finance-watch.org/ifile/Events/150204_FW-conf/Detailed-summary-

04.02.2015-Novares.pdf. 
22  See Credit Risk Retention, 79 Fed. Reg. 77602 (Dec. 24, 2014). 
23  Charles Levinson, How Wall Street captured Washington's effort to rein in banks, Reuters (Apr. 9, 2015), 

available at http://www.reuters.com/article/2015/04/09/usa-bankrules-weakening-special-report-p-
idUSL3N0X43DI20150409. 

http://www.bls.gov/webapps/legacy/cpsatab15.htm
http://www.finance-watch.org/hot-topics/blog/909-blog-reforming-the-mega-banks
http://www.finance-watch.org/ifile/Events/150204_FW-conf/Detailed-summary-04.02.2015-Novares.pdf.
http://www.finance-watch.org/ifile/Events/150204_FW-conf/Detailed-summary-04.02.2015-Novares.pdf.
http://www.reuters.com/article/2015/04/09/usa-bankrules-weakening-special-report-p-idUSL3N0X43DI20150409
http://www.reuters.com/article/2015/04/09/usa-bankrules-weakening-special-report-p-idUSL3N0X43DI20150409
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in 2013 and just 10 percent in 2007,” and the “privately sold share for commercial mortgage-

backed securities jumped to 83 percent from 37 percent in 2013.”24  Similarly, the “risk 

retention rule” exempts an estimated 80% of the home mortgage market from the five-

percent retention requirement, even though it was home mortgages that were at the center 

of the financial crisis. 

 

These lessons are clear: Any Capital Markets Union framework must closely regulate 

the entire securitizations market, not only those publicly-traded or those deemed “unsafe.” 

If reporting, compliance, and record-keeping requirements can be streamlined and made 

more efficient without weakening investor protections, then such measures deserve 

consideration.  But the securitization market is the last place in our financial markets where 

the increasingly strong push toward de-regulation should be permitted. 

 

CONCLUSION 

 

We hope these comments are helpful in your consideration of the proposed Capital 

Markets Union framework. 

 

Sincerely,        

 
 

Dennis M. Kelleher 

President & CEO 

 

Stephen W. Hall 

Securities Specialist 

 

Irina S.  Leonova 

Banking Specialist 

 

Better Markets, Inc. 

1825 K Street, NW 

Suite 1080 

Washington, DC 20006 

(202) 618-6464 

                                                           
24  Id. 
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